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AMENDED COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREEFF FABRICS, INC., 
Plaintiff, 

-against- = 76 Civ. 1286 (3 .4.C.) 
MALDEN MILLS INDUSTRIES, INC., 


Defendant. : 


AMENDED COMPLAINT 


First Cause of Action 


1. This action is for copyright infringement. It is 
Admits brought pursuant to the Copyright Law of the United States, 
Title 17 of the United States Code, Sections 101, 112 and 116. 
Jurisdiction is based on Title 28 of the United States Code, 
Sections 1330 cin 1400. 


2. On information and belief, the acts of copyright 
infringement of which complaint is herein made have been and 
continue tc be committed within the Southern District of New 


York and in interstate commerce throughout the United States. 


‘vauly 3. Plaintiff is a New York corporation having its prin- 
eauies 


per etcnse cipai office and place of business at 150 Midland Avenue, Fort 
or nror- 


mation 


Chester, County of Westchester, State and Southern District of 


New York. 


Denies 
knowledge 
or infor- 
mation 


Denies 
knowledge 
or infor- 
mation 


Sa 


4, On information and belief, defendant is a New York 


corporation having a place of business at 1 Pennsylvania Plaza 
in the City, County, State and Southern District of New York. 
Further on information and belief, the accused fabric is displayed 


and sold at said address. 


5. Prior to August 15, 1974, plaintiff, who was then 
and ever since has been a citizen of the United © ates, created 
an original work of art in the form of a fabric design entitled 
"58710-13 CONTEMPLATION". 


6. This work of art contains a large amount of material 
wholly original with plaintiff, and constitutes copyrightable 
subject matter under the Copyright Law of the United States. 


7. Between August 15, 1974 and September 13, 1974, 
plaintiff complied in all respects with the Copyright Law of 
the United States and all other laws governing copyright, in- 
cluding publishing with copyright notice and depositing true 
copies of said work of art with the Register of Copyrights, and 
secured the exclusive rights and privileges in and to the copy- 
“ight of said work of art and received from the Register of 
Copyrights a certificate of registration, dated and identified 


as follows: 


September 13, 1974 - Copyright Registration No. Gp 93648. 


Sa-l 


8. Since August 15, 1974, said work of art has been 
published by plaintiff, and all copies of it made by plaintiff or 
under plaintiff's authority or license have been published in 
strict conformity with the Copyright Law of the United States. 


9. Since August 15, 1974, plaintiff has been and still is 
the sole proprietor of all right, title and interest in and to 
the copyright in said work of art, and since September 13, 1974 
plaintiff has been and still is the sole proprietor of all right, 
title and interest in and to said Copyright Registration No. Gp 
93648. 


10. On information and belief, shortly prior to the 
institution of this action, but on a date presently not known to 
plaintiff, defendant procured a specimen of plaintiff's copy- 
righted CONTEMPLATION fabric design and, with full knowledge of 
plaintiff's copyright therein, knowingly, wantonly and intention- 
ally commenced to infringe and has continued to the present day 
to infringe plaintiff's said copyright and copyright registration 
by making or having made, publishing and placing upon the market, 
and selling in intrrstate commerce in large quantities, substan- 


tial copies of plaintiff's said copyrighted work of art, said 


copies being in the form of fabric embodying a fabric design 


which is a substantial copy of plaintiff's ccpyrighted fabric 
design and bearing Style No. I 1197. 


oa 


lil. On information and belief, defendant has printed, 


or has had printed for it, a large number or repeats of the 
accused fabric design, and has, in addition, published or 
caused to be published and has widely distributed or caused 
to be widely distributed catalogues, catalogue sheets, 
prints, advertisements, photographs and other publications, 
containing in large quantity reproductions of said accused 
fabric design, said repeats and said reproductions of said 
accused fabric design each constituting a great number of 
infringing copies of plaintiff's registered copyright and 
copyrighted CONTEMPLATION ‘fabric design. 


12. Annexed hereto as Exhibit 1 is a copy of 
Plaintiff's Copyright Registration No. Gp 93648. Annexed 
hereto as Exhibit 2 is a copy of plaintiff's copyrighted 
CONTEMPLATION fabric design. Annexed hereto as Exhibit 3 is 
a copy of defendant's infringing fabric design, Style No. I 1197. 


t 
Ba tee en 13. Defendant had notice of plaintiff's said copyright, 


cept admits ‘ 
‘seldadins prior to copying of plaintiff's copyrighted fabric design, but 


sold fabric gefendant nevertheless proceeded and has continued to the present 


day to infringe same to plaintiff's great and irreparable damage 
and injury. 


fa 


Second Cause of Action 


14. This cause of action is brought pursuant to the 


Lanham Trademark Act of 1946, Section 43(a), Title 15 of 
the United States Code, Section 1125(a). Jurisdiction 
is based on the Lanham Trademark Act of 1946, Section 39, 
Title 15 of the United States Code, Section 1121. 


15. On information and belief, the acts of which 
complaint is herein made have been and continue to be 
committed within the Southern District of New York and in 


interstate commerce throughout the United States. 


16. Plaintiff restates and realleges the allegations 
of paragrephs 3 through 10, inclusive, of the First Cause 
of Action as if here set forth in full. 


17. On information and belief, defendant has affixed 
paar ee or applied, or has caused to be affixed or applied, to its 
rs Rages accused goods, the following description or representation, 
pasate to wit: "Maiden © Strike-off", and has caused such goods to 
er enter into commerce in competition, and in unfair 
re competition, with plaintiff's copyrighted goods embodying the 


same pattern and bearing plaintiff's copyright notice. 


8a 


18. Such description or representation constitutes a 


claim of originality, exclusivity and copyrightability, all 
of which are false and conflict with plaintiff's claim of 
originality, exclusivity and copyrightability for the same 


pattern. 


19. Defendant, having appropriated plaintiff's work 
of art, by its false description or representation seeks to 
eppropriate unto itself copyright therein, and plaintiff 
believes and avers that it is or is likely to be ‘amaged 


by the use of such false description or representation. 


20. Such false description or representation con- 
stitutes a palming-off by defendant of plaintiff's original, 
exclusive and copyrighted work of art as and for the orig- 
inal, exclusive and copyrighted work of art of the defendant, 
in competition with plaintiff, all to plaintiff's great and 
irreparable damage and injury. 


9a 


WHEREFORE, plaintiff respect*ully demands judgment 


as follows: 


As to the First Cause of Action: 


a. That defendant, its officers, agents, employees, 
suppliers and distributors, and all others acting in 
concert with them, be enjoined, during the pendency of this 
action and permanently thereafter, from infringing plain- 
tiff*s CONTEMPLATION copyright and Copyright Registration 
No. Gp 93648 and from distributing infringing copies of 
Plaintiff's said copyrighted work of art, including fabric, 
catalogues, catalogue sheets, prints, advertisements, 
photographs and other publications containing infringing 
copies of plaintiff's said copyrighted work of art; 


b. That defendant be required to pay to plaintirf 
such damages as plaintiff has sustained and is sustaining 


in consequence of defendant's infringement of said copy 


right and copyright registration, and to account for all 


gains, profits and advantages by defendant from said 
infringement, together with all losses sustained by plain- 
tiff, or such damages as the Court may find, within the 
provisions of the Copyright Law, but not less than $1.00 
for every infringing copy of said copyrighted work, 
ineluding $1.00 per copy for every infringing repeat, 
catalogue, catalogue sheet, print, advertisement, photo- 
graph and publication made, sold, distributed, authorized 
by or found in the possession or control of the defendant 
or its officers, agents, employees, suppliers or distrib- 
utors, or those acting in concert with then; 


10a 

c. That defendant be required to deliver up to 
the Court to be impounded during the pendency of this 
action and destroyed thereafter, all infringing copies 
of plaintiff's said copyrighted work of art, including 
fabric, catalogues, catalogue sheets, prints, 
advertisements, photographs and ;ublications which may 
be in the possession or control of the defendant oz 
its officers, agents, employees, suppliers or 
distributors, or those acting in concert with them, as 
well as all plates, rollers or other means for making 


such infringing copies; 


d. That defendant be required to pay the full 
costs and disbursements of this action, including 


plaintiff's attorneys' fees; and 


e. Such other and further relief as may be just 


and proper. 


As to the Second Cause of Action: 


- a. That defendant, its officers, agents, 
employees, suppliers and distributors, and all others 
acting in concert with them, be enjoined during the 


pendency of this suit and permanently thereafter, 


from making the false descriptions or representations 


henein complained of, and from palming-off its copy of 
plaintiff's copyrighted CONTEMPLATION fabric design as 


defendant's own original, exclusive and copyrighted work 


lia 
b. That 1 2\'endant be required to pay to plain- 
tiff such damages as plaintiff has sustained and is 
sustaining in consequence of defendant's acts of which 
complaint are made, to account for all gains, profits 
and advantages derived by defendant from said acts, or 
such damages as to the Court may be just, and such 


punitive and exemplary damages as the Court may award; 


c. That defendant be required to pay the full 


costs and disbursements of this action, including 


plaintiff's attorneys’ fees; and 


ad. Such other and further relief as uy be just 


and proper. 


STOLL and STOLL 

Attorneys for Plaintiff 
Empire State Building 
New York, New York 10001 
212 736-0290 


By: 
A Member of the Firm 
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ANSWER TO AMENDED COMPLAINT | 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREEFF FABRICS, INC., 
Plaintiff, | 76 Civ. 1188 (JMC) 
~against- ANSWER TO AMENDED COMPLAINT 
MALDEN MILLS INDUSTRIES, INC., 


Defendant. 


Defendant, Malden Mills Industries, Inc., by its 
attorneys, KREINDLER, RELKIN & GOLDBERG, for its answer to the 


amended complaint herein, respectfully alleges: 
AS TO PLAINTIFF'S FIRST CAUSE OF ACTION 


1. Admits the allegations contained in paragraph 
1 of the amended complaint, except avers that 17 U.S.C. §10, 


regarding notice of copyright, is also pertinent. 


2. Admits the allegations contained in paragraph 4 


of the amended complaint. 


3. Denies information sufficient to form a belief as 
to the truth of each and every allegation contained in paragraphs 


3, 5, 6, 7 and 12 of the amen’ed complaint. 


4. Denies each and every allegation contained in 
par .graphs 2, 8, 9, 10, 11 and 13 of the amended complaint 


except admits that defendant has produced, marketed and soid 


fabric embodying the design annexed to the amended complaint 


as Exhibit 2 or a facsimile thereof. 
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AS TO PLAINTIFF'S SECOND CAUSE OF ACTION 


5. Denies each and every allegation contained in 


paragraphs 14, 18 and 20 of the amended complaint. 


6. Denies each and every allegation contained in 


paragraphs 15, 16 and 17 of the amended complaint except admits 


that defendant has affixed to certain small swatches of its 
fabric embodying the subject design a notice to its customers 
that such swatches are not regular production goods but only 
“strike-offs" - that is, sample goods to which the production 
goods to be shipped to customers might not exactly conform. 

To the extent that any reference to copyright is made on such 
strike-offs, such reference is altogether inadvertent and 
unintended, and strike-offs are never sold or used in any manner 
except as samples for solicitation of orders. All production 
goods made by defendant embodying the subject design are sold 
without any notice of copyright whatsoever. Defendant has never 


claimed and does not claim copyright in the subject design. 


7. Denies each and every allegation contained in 
paragraph 19 of the amended complaint except denies information 
sufficient to form a belief as to the truth of the allegations 


contained therein regarding the state of plaintiff's belief. 
FIRST AFFIRMATIVE DEFENSE 


8. Copies of the subject design have been published 
under plaintiff's authority without proper notice of copyright 
as required by 17 U.S.C. §10. Plaintiff has thereby forfeited . 
its copyright in the subject design. 


la 
SECOND AFFIRMATIVE DEFENSE 


9. if defendant infringed plaintiff's alleged copy- 
right in the subject design, such infringement was innocent 


in that defendant had no knowledge until the commencement of 


this action that plaintiff (or anyone else) claimed copyright 


in the subject design. 


THIRD AFFIRMATIVE DEFENSE 


10. Plaintiff's second cause of action fails to state 


a claim upon which relief can be granted. 


WHEREFORE, defendant respectfully demandes judgment 
dismissing the amended complaint herein and directing plaintiff 
to pay the full costs and disbursements of this action, includ- 
ing defendant's reasonable attorneys' fees, and granting 
defendant such other and further relief as the Court may deem 
just and proper. 

Dated: New York, New York 
April 6, 1976 
KREINDLER, RELKIN & GOLDBERG 
Attorneys for Defendant 
500 Fifth Avenue 


New York, New York 10036 
(217) 594-960 


A Member of the Firm 


STICULATIO: FF 


vaT iu one 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-_—-— oo om = wy 


GREEFF FABRICS, INC., Hy 


Plaintiff, : 76 Civ. 1188 (JMC) 


~against- : STIPULATION OF AGREED 
FACTS 
MALDEN MILLS INDUSTRIES, INC., 


Defendant. 


IT IS HEREBY AGREED by and between the attorneys for 
the respective parties that, for Purposes only of plaintiff's 
motion for a preliminary injunction, the following facts are 


agreed to be true: 


1. Plaintiff is the author of an original work of 
art in the form of : fabric design entitled "58710-13 CONTEMPLA- 


TION". Said fabric design repeats every 25-1/2 inches. 


2. This worx of art contains a large amount of 
material wholly original with plaintiff, and constitutes 


copyrightable subject matter under the Copyright Law of the 


United States. 


3. Between August 15, 1974 and September 13, 1974, 


Plaintiff complied in all respects with the Copyright Law of the 
United States and all other laws governing copyright, including 
publishing with copyright notice and depositing true copies of 
said work of art (tc wit, two pieces of fabric embodying said 
design, each piece being more than one yard and less than three 
yards in length and selvage to selvage in width) with the 
Register of Copyrights, and secured the exclusive rights and 


privileges in and to the copyright of said work of art and 


lee 
received from the Register of Copyrights a certificate of regis- 


tration, dated and identified as follows: 


September 13, 1974 - Copyright Registration No. 
Gp 93648. 


4. Since August 15, 1974 said work of art has been 
published by ,laintiff, and #'.1 copies of it made by plaintiff 
have been published in strict conformity with the Copyright Law 
of the United States. 


5. Thereafter, and prior to the institution of this 
action, plaintiff discovered that one Belle Fabrics, Inc. of 
Haledon, New Jersey (hereinafter referred to as "Belle") was 
producing and selling textile fabric embodying the subject design 
Plaintaff instituted an action against Belle in the United States 
District Court for the District of New Jersey for copyright 
infringement. That action terminated in a consent judgment and 
an agreement dated October 20, 1975 between plaintiff and Belle 
(copy attached heret> as Exhibit A) whereby plaintiff, at Belle's 


request, granted Belle a limited license to continue selling 


fabric embodying the subject design fo. a phase-out period to be 


completed by May 1, 1976, and Belle agreed to place on all said 
fabric or reproductions thereof sold or displayed in any form a 


notice bearing the following legend: 


“Fabric design licensed and copyright 
by Greeff Fabrics, Inc." 


Plaintiff has agreed that said notice may, in the alternative, 


read as follows: 


"Favric Design Copyright 
by Greeff Fabrics, Inc. 
Not a Greeff product.” 


6. Plaintiff's design which is the subject of this 
action, and the design embodied in the Belle fabric, are for all 


practical purposes identical. 


7. Defendant has copied the design embodied in the 
Belle fabric and defendant has produced and sold fabric embodying 
the said design and continues tc »roduce and sell fabric embody- 


ing said design. 


Dated: New York, New York 
March 18, 1976 


STOLL AND STOLL 
Attorneys for Plaintiff 


.y 


IAMLY 
Robert S. Stol . 


A Member of the Firm 


KREINDLER, REUKIN & GOLDBERG 
Attbrneys for/Pefendant 


A Member of the Firm 


SO ORDERED: 


‘U.S.D.J. 


la 


Fi. INTIFF'S INTERROGATORIES and 
DEFENDANT'S ANSWERS TO PLAINTIFF'S INTERROGATORIES 


UNITED S''\ATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREEFF FABRICS, INC., 


Plaintiff, >: 76 Civ. 1188 (JMC) 


-agiinst- : ANSWERS TO PLAINTIFF'S 
INTERROGATORIES SERVED 
MALDEN MILLS INDUSTRIES, INC., : JUNE 24, 1976 


Defendant. 


Defendant, Malider “ilis Industries, Inc., answering 


plaintiff's interrogatories served June 24, 1976, respectfully 


alleges: 


INTERROGATORY NO. 1: State specifically and in detail 
the factual basis of the underlined part of the following state- 
ment made to the Court by counsel for defendant at the hearing 


of March 19, 1976 (Transcript of hearing, pages 6, 7): 


"What defendant says is defendant got a 
piece of fabric, got several pieces of fabric 
embodying this design or a design similar to 
this design. 


"We have since learned that those pieces 
of fabric were made under license by plaintiff 


therefore, under the authority of the plaintiff 
in the language of section 10 of the copyright 
statute. Those pieces had no copyright notice 
whatsoever anywhere on them. 


* * * 


“Therefore, there is no question in this 
case about what was copied. We will present to 
the court large pieces of the fabric that was 
made under license by plaintiff and the testimony 
of the witness from the defendant that that is the 
fabric they copied. There is no question that it 
was copied." (Our emphasis) 


19a 
ANSWER NO. 1: In saying that these pieces of fabric 
were "made under license by plaintiff", Mr. Goldberg of course 
meant to refer to the operative act of publication within the 
meaning of the Covyright Act. Indeed, Malden knows that Belle 
does not "make" anything but acts only in the capacity of an 


importer or textile converter who purchases fabric for resale. 


As of the date of the hearing, March 19, 
1976, the only date Malden was aware of’ was the date which appearcd 
on the license agreement, between Greeff and Belle, to wit, 
October 20, 1975. At that time Malden had only a general idea 
of when it first obtained a sample of the Belle fabric. Malden 
did know that it first showed its version of the Belle fabric 
some time in January 1976 and therefore assumed that it obtaincd 
its first sample of the Belle fabric well after October 20, 
1975. However, in subsequently checking its records Maiden 
found a purchase order to its screenmaker dated October 21, 1975 
Since Milton J. Glasser, the head of Malden's Print Division, 
remembered that he sent the Belle fabric to the screenmaker as 
soon as he received it, Maiden now believes that it first 
obtained the Belle fabric on or about October 20, 1975, tha 
person who obtained it on behalf of Malden mailed it to 
Malden's mill in Massachusetts on or about Gctober 29, 1975, 
and that Malden delivered the fabric to its screenmanxer for 
testing on October 21, 1975. While it is therefore possible 
the first sample of Belle fabric which Malden obtained was 
published by Belle before its license agreement with Greeff, 


is also possible that Belle published such fabric after the 


license agreement was executed. 


In any event, Malden cbtained the other 
two pieces of Belle fabric, the ten-yard picce and the five-yard 


piece, well after the license agreement was entered into. Malden 


recalls obtaining the ten-yard piece some time in November 1975, 
prebably around November 10, 1975, approximately three weeks 
after the license agreement between Greeff and Belle was executcd. 
Malden recalls obtaining the five-yard piece after this litiga- 
tion was instituted, that is, several months after the licensc 
_agreement was entered into. That five-yard piece had a piece 

| ticket stapled to it identifying the fabric as made by Belle. 

The piece ticket also had on its reverse side a copyright notice 
in the name of Greeff, proving beyond any doubt that the five- 


yard piece was made under plaintiff's authority. 


Accordingly, Malden believes that the 
first sample of Belle fabric which Malden obtained may have been 
published by Belle under plaintiff's authority, and believes that 
the second and third pieces of Belle fabric which Malden obtaincd 


were, indeed published by Belle under plaintiff's authority. 


INTERROGATORY NO. 2: If there are any documents which 
support or Rane temcene answer to Interrogatory 1, please annex 
copies of such documents to said answer. If the documents have 
previously been produced for plaintiff's inspection, please 


identify them without annexing copies to the answer. 


ANSWER NO. 2: See Malden's purchase order to its 


screenmaker dated October 21, 1975, and the screenmaker's 

invoice to Malden dated November 26, 1975, copies attached hercto 
as Exhibits A and B, respectively. Malden is unaware at this 
time of any other document which might relate to Answer No. 1 
above, but Malden is continuing to search for any such documents 


and if they are found will supply them to plaintiff's attorneys. 


Za 
INTERROGATORY NO. 3: State whether counsel for defend- 
ant (George E. Goldberg, Esq.) has personal knowledge of any of 


the facts set forth in the answer to Interrogatory 1. 


ANSWER NO. 3: No. Mr. Goldberg has no personal 
knowledge of any of the facts stated to Answer No. 1 above. 
Indeed, Mr. %Soldberg did not see any of the fabric referred to 


above until after this action was instituted. 


INTERROGATORY NO. 4: State whether defendant has any 


witnesses, other than Sanford Levine and Miiton Glasser, with 
knowledge of any of the facts set forth in the answer to 
Interrogatory 1, and, if so, give their names and addresses and 


theri connection, if any, with defendant. 
ANSWFR NO. 4: None. 


New York, New York 
June 249, 1976 


MALDEN MILLS, INC. 
oN 
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COMMONWEALTH OF MASSACHUSETTS 


COUNTY OF Assex 


ARRow PeUtCR STEW , being duiy sworn, deposes and says: 
deponent is the PRES OEWT of Malden Mills Industries, Inc., 
the corporation named in the within action; that deponent has 
read the foregoing Answers to Plaintiff's Interrogatories Served 
June 24, 1976 and knows the contents thereof; that the same 
is true to deponent's own knowledge, except as to the matters 


therein stated to be aileged upon information and belief, and as 


to those matters deponent believes it to be true. 


This verification is made by deponent because Malden 
Mills Industries, Inc. is a foreign corporation. Deponent is an 


2 
officer thereof, to wit, its /#+ssoéas 


Me Dee 7) 


Sworn to before me this 


29 “day of June, 1976. 
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EXCERPTS FROM TRANSCRIPT OF HEARING ON 
MARCH 19, 197€, ON PLAINTIFF'S MOTION 
FOR PRELIMINARY INJUNCTION 


MR. STOLL: Do I have counsel's stipulation that 
if plaintiff's copyright is valid that defendant's fabric 
design is a direct infringement of plaintiff's copyrighted 


fabric? 


MR. GOLDBERG: By no means. 


THE COURT: That is what I have to decide. 


MR. GOLDBERG: No, your ilonor, this is an unusual 


case where we have already conceded that we made a copy of 


| 


a fabric that was made under license by the plaintiff 


Greeff Fabrics. 


It will be our position that the piece we copiei, 


which was made under the authority of the plaintiff, had no | 
| 
copyright notice whatsoever and we never had any knowledge | 


that plaintiff or anyone else was claiming copyright in that! 


design, so that there is no question in this case about | 
| 
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facts signed by counsel for both plaintiff and defendant, 


| 
| 
what was copied and, in fact, in our stipulation of agreed | 
| 
| 


this is set forth. 

MR. STOLL: I have asked a very particular question, 
though, your Honor. I said that assuming plaintiff's copy- | 
right is valid, does counsel stipulate that defendant's | 
fabric design is an infringement of plaintiff's copyright? 

THE COURT: Unless he has a license. That's 
his point here. 

MR. STOLL: No, sir. Defendant's defense, if I 
may characterize it, goes to validity of the copyright and 
I am asking for -- 

THE COURT: That's not what I understand from the | 
statement just now. 

MR. GOLDBERG: Perhaps I didn't speak clearly. 
What defendant says is defendant got a piece of fabric, got | 
several pieces of fabric embodying this design or a design | 
similar to this design. 

We have since learned that those pieces of fabric 
were made under license by plaintiff, therefore, under the 3 
authority of the plaintiff in the language of section 10 
of the copyright statute. Those pieces had no copyright 


notice whatsoever anywhere on them. It was an additional 


piece with what we believed was an inadequate copyright 


jkeg 7 
notice but, in any event, we didn't see that until this 
lawsuit was actually begun. 

It is the position of the defendant that the 


publication of that fabric without any copyright notice 


worked a forfeiture of plaintiff's copyright in its design, | 


in particular since the defendant did not know and had no 
way of knowing that plaintiff claimed copyright in this 
design because of lack of notice. 

Therefore, there is no question in this case 
about what was copied. We will present to the court large 
pieces of the fabric that was made under license by plaintiff 
and the testimony of the witness from the defendant that 
that is the fabric they copied. There is no question that 
it was copied. But this fabric, that is, plaintiff's 
Exhibit 1, which is its own copyrighted fabric, was never 
seen by the defendant I believe to this very day. 

THE COURT: All right. 

MR. STOLL: We have counsel skirting around my 
question, and although a determination of infringement is 
up to your Honor, I think it would be much more convenient 
if counsel would simply stipulate that the defendant's 
fabric design is an infringement of the plaintiff's copy- 
right, if indeed the plaintiff's copyright is valid. 


Is it or is it not an infringement? 


¥™ 


Ba 
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2 ; THE COURT: I think that is a matter of law. | 
3 | MR. GOLDBERG: Yes, your Honor. | 
4 THE COURT: And if he wants to stipulate it, it | 
5 | is fine with me. | 
6 MR. STOLL: He has stipulated it is a copy of a | 
7 copy and that each of the three copies are the same, and I an | 
8 just . «xing him to use the word “infringement,” your Honor. | 
9 MR. GOLDBERG: I think your Honor can do that 
10 without my help. 


MR. STOLL: That being the case, your Honor, 


to save a considerable amount of time and -- 


| 

| 

| 

) 

I must go into the question of infringement. ,I had hoped | 
| 

| 

| 

MR. GOLDBERG: Let me see i. we can't -- | 
| 

| 


THE COURT: The point of the matter is he is not 


he is saying is because of the circumstances in the case he | 


has, in effect, a defense against the infringement. 


MR. GOLDBERG: Yes, your Honor. 


20 THE COURT: So that that is his point. It was | 
21 not brought to their knowledge and it was given to him by a | 
2 licensee, and therefore, as far as they are concerned, al- | 
2 thoughtechnically it is an infringement, as far as this | 
yy] particular person is concerned he is not legally responsible | 
25 because he didn't get the proper notice. | 


{ 
16 disputing this part you are attempting to prove now. What 
| 
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MR. GOLDBERG: Yes, your Honor, and even further 

THE COURT: So I think yahave g’’. that cn the 
record and I don't see any need to go into it further than 
that. 

MR. STOLL: May I assume that I do not have to 


make a showing of infringement? 


THE COURT: I am tellinc you now that I find that 


if in fact -- if witnesses were called that there would be 
an infringement, but that there is a defense, if it is 
predicated on cases that you can show to me, that this 
person was not aware that this was copyrighted, that notice 
was insufficient, and that it was gotten from a licensee 
and therefore he has no responsibility. 

MR. GOLDBERG: Your Honor, with only one correc- 
tion, if I may. It was not received directly, I believe, 
from the licensee, but it was made by the licensee under the | 

authority of plaintiff. 

THE COURT: Who in turn sold it to someone else 
and then got to your man. 

MR. GOLDBERG: I believe yes, your Honor. 

THE COURT: All right. On that state of facts, 
then, I see no need for you to prove the infringement. 
There would be one unless he could prove this defense. 


MR. STOLL: Very good. With that, and with 
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prior stipulation that the copyright in suit is prima facie 


valid, I believe I could just about rest. 


I would merely like to point your Honor's 


attention to the affidavit of Mr. Joe Hahn, attached to the 


moving papers, in which there is set forth the efforts 


which plaintiff has made to develop this design, the expense, 


to which it has gone, although dollar figures are not 


mentioned, and damages are also set forth, although proof 
of damages on this type of motion are not necessary. 

.th that I would like to rest my case, although 
I would like an opportunity to rebut the defense. 

MR. GOLDBERG: Your Honor, I call as a witness 
Milton Glasser. 

THE COURT: I understand, then, that you are 
reserving your right to motion at the end of the petitioner's 
case. 

MR. GOLDBERG: Yes, your Honor, if I may. 


THE COURT: All right. 


rrr i eeprom 
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L TON GLASSER, called as a witness by 

Maiden Milis Industries, Inc., having been first 

duly sworn, testif : Follows: 

DIRECT EXAMINATIOOCS 
BY MR. GOLDBERG: 

Q Mr. Glasser, by whom are you employed? 

A Malden Mills. 

Q Is that the defendant in this case? 

Yes. 
What is your position at Malden, Mr. Glasser? 

A I am division manager of Print Division. 

Q Mr. Glasser, I show you a piece of fabric marked 
Plaintiff's Exhibit 2 and ask you if you have ever seen that 
fabric design before? 

A Yes, I have. 

Q When was the first time you saw it? 


A It was submitted to us from our sales office 


who in turn received it from one of the customers ‘or copy, 


since it vas not a copyrighted patent. 

Q Well, you are going a little fast. 

A Okay. / 

Q What did you, Mr. Glasser, see the first time 
you saw this design? 


A Well, it was a woven Jacquard piece of goods, 
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a one yard end. 

Q That is one yard long? 

A Yes. It was one yard lineal and the full width 
of the goods including selvedges. 

Q Did you inspect that fabric? 

A Yes, I did, both front and back. 

Q What did you see, sir? 

A There was no copyright notice on the fabric. 

Q What did you do with that yard? 

A Well, before sending it to the screenmaker, 
we wanted co wake sure about the repeat, that there wasn't, 

by some freak, a copyright on this sample. We asked our 
sales people to get a larger end and they sent us ten yards 
of goods. 

Q Mr. Glasser, I show you a roll of fabric which 
has been premarked Defendant Exhibit A for identification 
and ask you if you can identify it, sir? 

A Yes, this is the 10 yard end that was sent to us 
for our inspection. 

Q This was the 10 yard piece? 

A After the one yard end that we had received -- 


it was identical to the one yard end, 


| 
| 


Q And did you inspect this when you received it, sir 


A Yes. 
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What did you see? 
Well, we looked at both, or I looked at the back 


and the front, and all the selvedges, of course, to see if 


there was any copyright notation on the fabric, and since 


there was none, we then proceeded with it. 
Q Mr. Glasser, you say there was no copyright 
notice. Was there any notice, any writing whatsoever any- 


where on the fabric? 


A There was nothing on this piece of cloth. 


Q That includes selvedges, reverse side? 

A Completely throughout. 

Q Was there any ticket attached? 

A There was no ticket attached to this end nor to 
the one yard end that we received. 


MR. GOLDBERG: This is offered in evidence, your 


THE COURT: Would you establish his expertise, 
his background. 
MR. GOLDBERG: Sure. 
Q Mr. Glasse~, would you give your b2ckground in 
textiles? 
A Okay. I graduated Lowell Textile Institute in 
1939 and since that time have been employed and have been 


my own business in varying forms of the textile industry. 
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I run the complete print operation at Malden 
Mills, having been in this position for the last ten years. 
Q Is this a print fabric, Mr. Glasser? 
No, it is not. This is a Jacquard woven cloth. 


And the fabric that you made from this, is that 


Yes, it is. 

Was that made under your direct supervision? 

Yes, it was. 

MR. GOLDBERG: We offer Defendant's Exhibit A 
in evidence. 

MR. STOLL: If it please the court, I don't 
believe there has been any testimony on the origin of this 
fabric, the manner it which it was obtained, and I am not = 

THE COURT: He did testify generally. He 
didn't .specify what the names of the people were. 


Suppose you establish who he got it from. 


MR. GOLDBERG: Your Honor, Mr. Glasser's testimony 


is that he received this fabric and saw that it had no 
copyright notice on a full ten yard piece. 
THE COURT: He received it from somebody, right? 
MR. GOLDBERG: He did, your Honor, but let me 
say plainly that Malden would certainly rather not say whom 


they got it from unless that is relevant to some issue on 
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this motion. We believe it is not. Of course, if your 
Honor so directs -- 

THE COURT: I would take it at this time without 
having to have the name, but did you ever examine this your-| 
self? 

MR. STOLL: No, Sir. The cirst time I saw it 
was this morning. 

THE COURT: All xight. I will afford him the 
opportunity to examine it and then later on if it becomes 
material we can go into that. 

(Pause.) 

MR. STOLL: Your Honor, counsel has offered, at 
my request, to provide me with approximately a one yard 
specimen of this to take with me. Otherwise I really have 


no way of examining it correctly or professionally. 


THE COURT: You can examine it. Do you have any-., 


body here who knows anything about this business? 

MR. STOLL: No, I do not. 

THE COURT: They can look at it and see if there 
is anything on there that they can see on the selvedge or 
whatever the portion of it is -- I guess that's the end. 

MR. GOLDBERG: Yes, the width end, your Honor. 

THE COURT: That is where the copyright mark 


wou. ld appear? 
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THE WITNESS: On the selvedges. 


MR. GOLDBERG: If I may respectfully submit, 


your Honor, this test is not what an expert would see but 


what anybody would see looking at the fabric, including 
your Honor. 

THE COURT: He hasn't seen anything. He hasn't 
unrolled it or looked at it. But he could get help from his 
people as to where to go and look. 

The point of the matter is I will give him 
sufficient time to do that, anyhew. 

MR. STOLL: I appreciate that, your Honor. The 
fact is I have no idea of the source of this or the manu- 
facture of this and no testimony on that has been offered. 

THE COURT: Of course, that would be material at 
the point of trial. What we are talking about now is a 
preliminary matter and not the trial. 

MR. STOLL: Subject to my examination, I would 
not object, then, to this being entered. 

THE COURT: Received subject to that condition. 

MR. STOLL: Thank you, sir. 

(Resp.. «t's Exhibit A received in evidence.) 
BY MR. GOLDBERG: 

Q Mr. Glasser, after you saw and examined this 


ten yard piece which has been received in evidence as 
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Defendant's Exhibit A, what did you do, if anything? 

A I sent the one yard end, which is the same as 
that, to the screenmaker for manufacturing of the screens 
from which we print the goods. It is a flat bed screen 
operation. 

Q Does that mean, Mr. Glasser, that your screen 
printer would,in effect, make a copy of this design to use 
as a master in producing larger quantities of fabric with 
this print? 

A Yes, that‘s right. 

Q Now, sir, when was the next that you saw this 
design outside of your own operations? 

A I was at the Dallas Market and I saw this design 
made in varying forms -- 

Q When was that, Mr. Glasser? 

A In January of this year. 

Q Please continue. 

A -- on furniture. And it was made by people other | 
than this, than the people who made this woven one because 
this was a print on a tufted piece of goods. 


Q Mr. Glasser, I show you Plaintiff's Exhibit l, 


which is a piece of their fabric, of the plaintiff's fabric, 


and ask is this what you saw at the Dallas show on pieces of 


furniture? 
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A No, sir. This looks like a drapery material. 
Nothing this light. Much heavier goods. 
Q Do you know who made the other goods that you 
saw, the other fabric you saw on this furniture? 


A The other fabric that I saw, there is no way for 


me to be a hundred percent sure, but the particular customer 


that I asked said it was made by Disey Shamrock. 

Q Do you know, does that company have anything to 
do with the plaintiff? 

A Not that I know of. 

Q Did you see other fabrics at the same time 
embodying this design? 

A I saw this particular fabric. 

Q When was the next time, Mr. Glasser, that you 
saw this fabric? 

A The next time Isaw the fabric was after I had 
notification that we were involved with some sort of tnexines= 
ment. 

Q What notice was that, Mr. Glasser? 

A It was a court notice that was served on our 
New York office. They, in turn, called me and I think at 
the same time got in touch with you. 

Q Mr. Glasser, had you received any notice prior 


to the service of those court papers that the plaintiff 
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Greeff was claiming that it owned a copyright in this design | 


or that you were infringing their copyright or anything like. 


that? 


No, not only that, I never heard of this firm 


You never heard of the plaintiff Greeff before? 
That's rught. 
Before this lawsuit was started? 

A Right. 

Q Now, sir, did you at that point, at my request, 
take any further step with respect to c<his fabric, after the 
lawsuit was started? 

A At your request, in order to make sure that we 
didn't have by some chance a freak piece that had no identi-. 
fication on it, because of the shortness in time we made 
requests of our office in High Point and several of our 
salesmen spent the whole day running to get an end, and they) 
came up with this five yard end which you have, and at your 
request also you asked if there were any kind of identifica- 
tions on the roll, like hang tags or even wrappers that weld 
indicate something, to send that along, too, and with this 
piece, as you see, there is a tag, too. 

Q Mr. Glasser, I show you another piece of fabric, 


which has been premarked Defendant's Exhibit B for identi- 
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fication, and ask you if you can identify it, sir? 


A Yes. This is the same pattern that appears on 


Mr. Glasser, with particular -- 

THE COURT: Wait a minute, the record isn't very 
clear. He pointed to the other exhibit, namely respondent's 
A. 

MR. GOLDBERG: Thank you, your Honor. 

Q Mr. Glasser, paying particular attention to the 
reverse sides of the fabrics which make up Defendant's 
Exhibits A and B, can you say whether they came from the 
same piece? 

A No, because you can see that they didn't shear 
off the back of this one, on this five yard one, as they 
did on the ten yard one. 

MR. STOLL: May I ask if counsel intends to 
request that Exhibit B for identification be entered? 

MR. GOLDBERG: Yes. 

MR. STOLL: Then I would like to object on the 
same grounds that I objected as to Defendant's Exhibit A. 

THE COURT: Received subject to the same con- 
ditions. 

(Respondent's Exhibit B received in evidence.) 


Mr. Glasser, again, since there was this interval | 
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in comparing Defendant's Exhibit A and Exhibit B, the five 
yard piece and the ten yard piece, can you say, sir, whether 
they come from the same piece? 


A They do not come from the same piece. 


No. 


| 
| 
Q They do not? | 
| 
| 
i 


Q And how do you know that, sir? 
A 


Well, by inspection of the back of the cloth and | 
by feeling it. This one happens to be slightly heavier than | 
| 


that one, but it is within mill tolerances, though it is off 


of a different loom. | 


| 


| 
| 


Q Mr. Glasser, did you examine this five yard 
piece marked Defendant's Exhibit B? 

A The minute that it was received, since time was 
so short, it was run right out on our tables and we looked 


under very strong light both back and front and selvedges 


to see if there was any marking of any copyright whatsoever. ' 


The only thing we did see was, there was the tag stapled to 
the edge of the piece, which we turned over, and there was 
a rubber stamp on the back which states, “Fabric design 
copyright by Greeff Fabrics Company, not a Greeff product." 

Q Mr. Glasser, had you ever seen that notice 
before? 


A 
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This was after the lawsuit was instituted? 
Yes, sir. 
Until this lawsuit was instituted, Mr. Glasser -- 
MR. GOLDBERG: I think I asked that question. 
I will withdraw that. 
May I have a moment, your Honor? 
(Pause. ) 
MR. GOLDBERG: I will wish your Honor to refer 


to the piece ticket that is on this piece later, but I have 


no further questions of this witness at this time. 


MR. GOLDBERG: Your Honor, it is the defendant's 
position that both of those fabrics were made with the 
plaintiff's authorization and, in fact, attached to the 


stipulation of agreed facts is a copy of a license agreement 


between the plaintiff and Belle Fabrics, and I will want to 


refer later to that agreement toshow that even there the 


plaintiff has virtually abandoned its copyright in failing 
to take the necessary precautions to protect it. 
| 


THE COURT: This information is going to be 


Lhe 
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is here and if he knows we will allow him to answer the 
question. 


A I think what I answered before was that this was 


| 
| 
reached at some point in time and as long as the witness | 
| 
| 
| 
| 
' 
| 


within a mill's tolerance, that on different types of somee | 
most mills don't have all identical looms and that loom and | 
| 


this loom is doing the exact same colors, which is almost | 
an impossibility for another mill to do, but it is within | 
the same yarns, and the only difference it is the pareteener 
loom that is making it slightly different, but it is within | 
a mill's tolerance, both fabrics -- if you put them together 
I think you can see that. | 
Q The question was what was the name of the source | 

of your salesmen's information? | 

MR. GOLDBERG: Your Honor, is that any longer of | 
any relevance? 

THE COURT: If he knows I will allow him to 
answer. I don't know if he knows. 

THE WITNESS: I don't know that because all I 
asked for was to get me some yardage. 


| 


THE COURT: If you don't know, that's the answer. — 


| 
| 


THE WITNESS: I don't, no. 


THE COURT: But you have discovery and everything 


else after this is over to come to find out what the actual | 
| 


BEST COPY AVAILABLE 


| Q May I ask the purpose, Mr. Glasser, on Petitioner's 


si | 
25 | Exhibit 2 for the Malden copyright notice to appear? 


| 


hoa 


Glasser-cross 33 


That is not a copyright. That just says strike- 


Q What is the symbol between the word "Malden" and 


"strike-off"? 


A I don't know. We have had that for years. | 


| 


We pu’ that on the back of all our cloths so that our sales+ 


men will not show it as being actual production, and it is 
repeated over and over so that in no way can you get a 
swatch and leave it with a customer as that was. 

MR. STOLL: Counsel, was a edpyriantanotiee on 
the back? 

THE You mean the letter C? 

MR. The letter C in the circle with the 
name Maiden? 

MR. GOLDBERG: Your Honor, is counsel -- 

THE COURT: You can argue that. It is in 
evidence. I don't know that there need to be any stipulations 


in that area. 
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“FSIDAVIT OF ROZERT <, 
DATE. MARCH 26, 1°77 


Marek ENTRIES 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREEPF FABRICS, INC., 
Plaintiff, 
-against- : 76 Civ. 1188 (JMC) 
MALDEN MILLS INDUSTRIES, INC., 


Defendant. 


AFFIDAVIT OF ROBERT S. STOLL 


STATE OF NEW YORK oe Fi 
COUNTY OF NEW YORK )~~*° 


ROBERT S. STOLL, being duly sworn, deposes and says: 


I am one of plaintiff's attorneys in the 
above-identified action and I submit this affidavit in 
support of plaintiff's motion for a preliminary inJunction 
and in reply to defendant's contention that a single 
copyright notice on a roll of fabric approximately 59 yards 


in length, having a repeat design, is insufficient. 


On March 25, 1976, I caused an application fcr reais- 
tration of a wall covering design copyright to be delivered 
to the Copyright Office. The specimens submitted were each 
a full roll of wall covering, having a repeat design, and 
each bearing a single copyright notice. As set forth ina 
covering letter to the Register of Copyrights, a copy of 
which is hereto annexed as Exhibit A, the full roll of #all 
covering is the smallest commercial unit in which such is 


sold and such wall covering is sold only in full-roll 


L8e 

Pursuant to my request, the Copyright Office promptly 
examined and considered the application for registration, 
and granted and issued Copyright Registration No. Gp 105475 
thereon. A copy of said registration is annexed hereto as 
Exhibit B. A third full roll of wall covering, identical to 
the specimens submitted in support of the application for 
registration and containing the same single copyright 
notice, is submitted herewith as Exhibit C. 


This affidavit and exhibits are submitted as evidence 
of the established policy and prastice of the Copyright 
Office as to registration of gcods having a repeat design 
format in which a single copyright notice is applied to the 


smallest commercial unit of such goods. 


The reason that wall covering rather than fabric was 
subm’.ted for registraticn is that fabric with a single 


copyright notice was not available for the purpose. 


(Plaintiff's own fabric is imprinted with a copyright notice 


on the selvedge at each repeat of the pattern.) The 
principle for which such wall covering was submitted is 
equally applicable to fabric in which a full roll is the 
smallest commercial unit sold, see paragraph 4 of the 


affidavit of J. Lewkowicz. 


h9e 


This is not a novel principle. It has been applied 
to a pair of earrings (Boucher v. Du Boyes, 253 F.2d 948, 
949, 2 Cir. 1958, cert. den. 357 U.S. 936), two repeats on 
a blouse (Scarves By Vera v. United Merchants and Manufacturers, 
173 F.S. 625, 628, D.C. S.D. N.Y. 1959), cartoon characters 
4n bound leaf form (Fleischer Studios v. Freundlich, 73 F.2d 
276, 278, 2 Cir. 1934, cert. den. 294 U.S. 717), multiple 
reel motion picture (Patterson v. Century Productions, 
93 F.2d 489, 493, 2 Cir. 1937), directory with enclosed map 
(Lydiard-Peterson Co. v. Woodman, 204 F.921, 924, 8 Cir. 
1913), a three-piece Santa Clans figure (Doran v. Sunset 
House Distributing Corp., 197 F.S. 940, 947, D.C. Cal., 
aff'd. 304 F.2d 251). 


sana 


over ° ta 


Sworn to before me this 
26th day of March, 1976 


SAMUEL J. STOLL 
NOTARY PUBLIC, State of New York 


& det 


No. 31-3€.5725, Nev. York County 


Term Expire: March 30, 197 
otary Pu c 
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Exhibit A 


ns ie = Certificate © REGISTRATION NO 
egistration of a Claim to Copyright 
in a work of art or a model ae va 054 0 
or design for a work of art 


This Is Ta Certify that the statements set forth on this certificate have been made 
a part of the records of the Copyright Office. In witness whercof the seal of the 
Copyright Office is hereto afhxed. k 


artars Lal 
chanhens Fou girs 
~¢ 


Register of Copyrights 
Unused States of Anti 


1. Copyright Claimaat(s) and Address(es): 


(Tithe of the work) 
Ww covering design 
. Neture of Work: ..... al 1 ver AOE =e 


(The general spe of artistic work involved as for example caning drawing sculpture, etc.) 
. Optional Deposit: 


Basis for claiming option: 
(0 Monetary value (retail value per copy) : Baed: .. © Weight (in pounds) 
CO Size (give dimensions) 7) Fragility (give details) . 


. Auther (i.e. Artist): 


Manuscreens, Inc. WAS. As 
. c 
States nabhiacite en ote saean mizenship | 


Name .. Bes etary ste: oases 
iNunre of country) 


“(Legal name followed by preudonym f ‘latter appeaty on the copies) 
5O— 8 Qe VMacn New Pawie .39° 
Cue wink NO Re 8-38 Page Place, Maspeth, New York | AST Sy, 


6. (a) Date of Publication: 


96 


4 
Year) 


aa Ateneo. eee 
(Month) (Day) { 


(e) Manufacture Outside United States by Lithographic 


(b) Place of Prblicotion: 
or Photoengraving Process: ba 


U.S.A. 


(Name of country) (Name of councry? 


7. Previows Registration or Publication: 


Was work previously regimered? Yes ..... No Date of regatracon Regisration number niche eh Rabat 


Was work previously publahed? Ves No . Dare ot publication Rigacrateom number. 


Is there amy substaniial NEW MATTER in this version’ «Yes at Hoveur amswer es 
starement of the nature of the NEW MATTER in this version 


Ves gee a brief ceneral 


bea Mint a 


Complete all applicable spaces on next page 


Sls 


Name ....... 


10. Send certificate to: 


EMPIRE STATE BUILDING 
NEW YORK NEW YORK 10001 


(Type or 

print Sie Llc ccne tte ee CANO UR POLL. cs. 
name and Evo Ff €--7F AUN DING 

address) nies NEW YORK. NEW YOR 10001 


(Number 


Information concerning 


When to Use Form G. Form G is appropriaie for unpub- 
lished and published works of art, and models and designs for 
works of art. 

What ls a Work of Art’? This category (Class G) includes 
works of the fine arts, and works of artistic craftsmanship 
insofar as their form but not their mechanical or utilitarian as- 
pects are concerned. Common examples of works of art are 


Unpublished 


How to Register @ Claim. To obtain copyright registfa- 
tion, mail to the Register of Copy rights, Library of Congress, 
Washington, D.C. 20559, a photcgraph or other identifying 
reproduction of the work, an application on Form G, properly 
completed and signed, and a fee of $6. Deposits are not re- 
turned, so do not send your only copy. 


“and street) 


copyright in works of art 


paintings, drawings, sculpture, ceramics, artistic jewelry, Orig- 
inal designs applied to textiles, and the Ike. 

Duration of Copyright. Statutory copyright begins on the 
date the work was first published, of, if the work was regis- 
tered for copyright in unpublished form, copyright begins on 
the date of registration. In either case, copyright lasts for 28 
years, and may be renewed for a second 28-year term. 


works of art 


Procedure to Follow if Work Is Later Published. If the 
work is later reproduced in copies and published, it is neces- 
sary to make a second registration, following the procedure 
outlined below. To maintain copy rght protection, all copies 
of the published edition must contain a copyright notice in 
the required form and position. 


Published works of art 


What Is “Publication”? Publication, generally, means the 
sale, placing on sale, or public distribution of copies. Unre- 
stricted public exhibition of a work of art may also constitute 
publication. 


Hou ts Senure Copyrtght ina Published Work of Art 
1. Produce copies with copyright notre. 
2. Publish the work. 
3. Register the copyright claim, following the instruc- 
tions on page | of this form. 


In order to secure and maintain 
copyright protecuon in a published work, it 1s essential that 
all copies published in the United States contain the statutory 
copyright nonce. The notice should ordinarily consist of the 
word ‘Copy right,” the abbreviation “Copr.,” or the symbol 
©, accompanied by the name of the copyright owner. The 
year date of publication may be included in the notice, but 
normally it is not required. 


The Copyright Notice. 


Alternative Form of Notice. Asan alternative, the notice 
for works of art may consist of the symbol ©, accompanied by 
the initials, monogram, or mark of the copyright owner, pro- 
vided the owner's name appears on some accessible part of 
the copies. 


—Universal Copyright Convention Notice. Use of the 
symbol © with the name of the copyright owner and the year 
date of publication may result in securing copyright in coun- 
tries which are parties to the Universal Copyright Convention, 
which protection might not be obtained by use of either of the 
alternative forms of notice. Example: © John Doe 1974. 


Optional Debosit. For certain published works, it may be 
impractical to deposit actual copies because of their sree, 
weight, fragility, or monetary valuc. In such cases the Reg- 
ister of Copyrights may permit the deposit of photographs or 
other reproductions instead of the actual copies. under condi- 
tions specified in the Copyright Office Regulauions. Hf the 
optional form of deposit is used, it will be necessary: (1) to fll 
aut line 4, on pages 1 and 3, and, (2) to deposit photographs 
or other identifying reproductions of the work. For more 
detailed information, write to the Copyright Office. 


If you consider that first publication of your work took place 
by means of its unrestricted public cahibition with copyright 
notice, you may deposit photographs of the work. 

NOTE: If copies are published without the required 
notice, the right to secure copyright is lost and cannot 
be restored. 


Apo cat 2n rece:ved 


esr ne 2 
Be MAR 


One copy or reproduction recewed 


| Fee received 


“et 
’ eer MENT PEP TIN CEB EF 1e7e OM . Seu. 88 


IGHT OFFICE USE ONLY 


ou} . noe ogee 


Protographs or reproductions received 
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STOLL ano STOLL 
ATTORNEYS AT LAW 
EMPIRE STATE BUILDING 


PATENTS. TRADEMARKS NEW YORK, NEW YORK 1000! 212 PEwnSvivana 60290 
COPYRIGHTS Cagis ATTYSTOLL NEiwvORe 


SAMUEL J. STOLL 
ROBERT S STOLL 


Cena a: watrasn March 25,5 1976 


Honofable Register of Copyrights 
The Library of Congress 
Washington, D. C. 20559 


Dear Madam: 


Submitted herewith for registration are two rolls of: 
wall covering, each bearing a single copyright notice. The 
wall covering in question is sold only in full-roll quanti- 
ties, and a full roll as submitted is the smallest 
commercial unit sold. 


It is desired to use the registration requested as 
evidence in litigation involving litigants other than appli- 
cant and a different copyvight registration. A request has 
been made to the Court to open until Friday, March 26, 1976 
the time within which to file an affidavit pertaining to 
the registration sought. Accordingly, it is respectfully 
requested that the enclosed application be given immediate 
consideration and that the registration be issued, today if 
possible. Because the court proceeding is on a motion 
for a preliminary injunction, time is quite important and 
the cooperation of your Office is respectfully solicited. 


Thank you very much. 


Respectfully yours, 


. td 
Robert S. Stoll 
Attorney for Applicant 


RSS/gk * 
Enc. 
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MEMORANDUM DECISION CF APRIL 13, 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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GREEFF FABRICS, INC., 


ey MEMORANDUM 
Plaintiff, DECISION 


-against- 
76 Civ. 1188 
MALDEN MILLS INDUSTRIES, INC., (JMC) 


Defendant. 


Appearance s: 


Stoll and Stoll, New York City (Robert 
Stoll, Esg., of counsel), for plaintif£. 


Kreindler, Relkin & Goldberg, New York 


City (George E. Goldberg, Esq.,of counsel), fer 
defendant. 


CANNELLA, D.J.: 

Application by Greeff Fabrics, Inc. ("Greeff"), 
Plaintiff herein, for a preliminary injunction enjoining 
defendant Malden Mills Industries, Inc. ("Malden"), pend- 
ing final determination of this action from manufacturing, 
converting, selling or distributing textiles bearing a 
reproduction of the copyrighted werk of art known as 
"58710-13 Contemplation" is denied. Jurisdiction is vested 
in this court pursuant to 17 U.S.C. §112 and 28 U.S.C. 
§ 1338. 


Sua 
1/ 


FACTS 


Petitioner states that it is "one of the 
a7 
leading designer fabric houses in the world," main- 


taining a large design studio in order to "offer the 

finest reproduction of original works of art" which it 
a/ 

has created or purchased. 


The design here in issue, first published on 


August 15, 1974, was filed with the Recister of Copyrights 
a 4/ 
and granted Copyright No. Gp 93648 on © >tember 13, 1974. 


Since: August 15, 
design published by 
conformity with the 
some time prior tc the fall of 
a textile fabric called “Cameloc,”- pr: teed aud sord 
Belle Fabrics, Inc. ("Belle"), which enivodied its copy- 
righted "Contemplation" design. 

Greeff initiated legal proceedings against 
Belle for copyright infringement and on October 2C, 1975 


that litigation terminated in a consent 


,udament and agree- 
ment whereby petitioner, at Belle's request, granted Belle 
a limited license to continue selling fibric embodying the 
Subject design for a phase-out period to be completed on 


or before May 1, 1976. The agreement contains an addi- 


tional proviso requiring Belle to place a Greeff copyright 


55a 
notice on all fabric sold or displayed - Belle bearing 
5/ 
the "Contemplation" design. 


The affidavit of Jerimiah Le.'sowicz, Belle's 


president, details Belle's attempts to «cumply with the 


notice requirement of the licensing ag: -ent. 
rubber stamp provided by Greeff's attc:..cy, the copy- 
6/ 


right notice was applied to a hang taz which was then 


3 


affixed to each and every roll of "Came: ©" fabric sold 

v/ 
by Belle. 

It is respondent's 

fabric design was innocen 
"Camelot" fapric which bore no Copyrig:. <.otice COR 
Glasser, a Malden employee, testified t :+ Malden first 
exposure to the Belle fabric occurred .. » cne of his 
customers gave him a piece of the Belle fabric, approxi- 
mately one yard long and selvage to selvage in width, and 
asked him to copy the design. This swatch contained no 
copyright notice. Before copying this cesign, respondent 
instructed its salesmen to search the nirket to see if 
anyone was reserving rights in the fabric. They returned 
with a piece of the same fARric; this 2: Iipproximately 
ten yards long (Respondent's Exhibit A). No copyright 
notice appeared anywhere on this piece, nor on any tag 


8/ 


attached thereto. Concluding that the fabric design was 


Sta 


in the public domain, respondent copied it and placed its 
product on the market. On March 11, 1976 Greeff insti- 
tuted this suit, charging Malden with infringing the copy- 
right on its "Contemplation" design. The instant appli- 


cation was made shortly thereafter 


DISCUSSION 

In an infringement case a preliminary injunction 
should issue if petitioner can show "a reasonable proba- 
bility of prevailing on the merits." Concord Fabrics, Inc. 
v. Marcus Bros. Textile Corp., 409 F.2d 1315, 13137 (2deCix. 
1969) (per curiam). Generally, this burden is satisfied 
by a prima facie snowing that petitioner is the holder of 
a valid copyright and that the defendant has infringed. E.g., 
Thomas Wilson & Co. v. Irving J. Dorfman Co., 433 F.2d 409, 
411 (2d Cir. 1970), cert. denied, 401 U.S. 977 (1971); Leon 
B. Rosenblatt Textiles Ltd. v. M. Lowenstein & Sons, Inc., 
321 F.Supp. 186, 187 (S.D.N.Y. 1970) (Cooper, Jide. Fs 
purposes of this motion respondent nowhere contests the 
originality of petitioner's design, the issuance of a 
valid copyright to petitioner, or the allegation that it 
has marketcd fabrics bearing a facsimile of the design in 


question without obtaining petitioner's permission. Re- 


spondent's principal contention is that the copyright 
9 


notice required by § 10 of the copyright law was omitted 
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from the Belle fabric bearing the “Contemplation” design; 
this omission resulted in dedication of the design co the 
public domain and consequent forfeiture of copyright pro- 
tection. 
Was the notice affixed to the Belle fabric sufficient 
under t statute? 
When the statutory notice is not affixed to an 

article which is then passed into the stream of commerce, 
the copyright holder forfeits his rights under the copyright 
and the article may be freely copied by beome Petcr 

Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 3387 

Cir. 1960); Irving J. Dorfman Co. v. Borlan Industries,Inc., 

P.cupp. 21, 24 (S.D.N.Y¥. 1969) (Lesker, J.); Arecrican 
Fabrics Co. v. Lace Art, Inc., 291 F.Supp. 589, 590 (S.D.N.Y. 
1968) (Motley, J.); 1 Nimmer on Copyright § 82 at 302 (1975). 
However, there is much debate as to what the appropriate 
statutory notice is with respect to a repeating fabric 
design. The Copyright Act states that the notice "shall be 
affixed to each copy" of the protected work. 17 U.S.C. § 10. 


But "[b]ecause of the continuous nature of the composite 


design printed on [certain fabrics] there are conceptual 


difficulties in determining the limits of the protected 


‘work' and the number of 'copies' thereof contained in a 


58a 


bolt" of the finished product. H.M. Kolbe Co. v. Armgus 


Vaxtile Co., 315 F.24° 70, 72 (2d Cir. 1963). 

Petitioner contends that a single copyright 
notice on an entire ro]l of material containing a 
repeating fabric design is sufficient ee On the 
other hand, respondent argues that wheres such continuous 
fabric uesigns are concerned, a notice of copyright is 
required at least cence for each repetit-on of the entire 

12/ 

Although the oft-questioned 
Supreme Court in Louis ocjenge & Co. v. 
235 U.S. 33 (1914) is strong authority 
proposition, we are aware of no Gecisio: ‘snich hes 
expressly applied such a rule. However, the weight of 
authority does indicate that the notice ust appear at 
frequent intervals on the selvage or throughout the design 
itself. H.M. Kolbe Co. v. Armgus Textile Co., 315 F.2d 
70, 73 (2a Cir. 1963) (notice appearing at least once for 
every repetition of the design is sufficient); Judscott 
Handprints, Ltd. v. Washington Wall Paper Co., 377 F.Supp. 
1372 (E.D.N.Y. 1974) (eighteen inch long notices appearing 
at 3-3/4" intervals of the selvage of a fifteen inch 
repeating fabric design is sufficient although notice 


appears less than once for each repetition of the design); 
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Klauber Brothers, Inc, v. Westchester Lace Works, Inc., 


181 U.S.P.Q. 523 (S.D.%.¥. 1974) (single notice at begin- 
ning of spools of lace ranging in length from 100 to 500 
vards seriously questioned); Leon B. Rosenblatt Textiles 
Ltd. v. M. Lowenst2in & Sons, Inc., 321 F.Supp. 186, 189 
(S.D.N.Y. 1970) {notice r2jyuired at least once fur each 
turn of the roller that prin'.s the design); United 
Merchants and Manufacturers, Inc. v. Sutton, 282 F.Supp. 
588, 590 ({S.D.N.¥. 1967) (neticée on -selyv-cse of each « ~ 
of gocts is sutficient); 

Inc. v. Sarne Co., 273 F.Supp. 162, 165 (S.D.N.Y. 

(notice on th: vage of the fabric cu every 27 inch 
"repeat" of the design is sufficient); Xey West Hand Print 
Fabrics, Inc. v. Serbin, Inc., 244 F.Suv;. 287, 289-90 
(S.D. Fla. 1965) (statutory notice appearing on the selvage 
once for each repeat of a 30 inch design sufficient); John 
Wolf Textiles, Inc. v. Andris Fabrics, Inc., 139 U.S.P.Q. 
365, 367 (S.D.N.Y¥. 1962) (notice conspicuously printed on 
selvage of every yard of goods sufficient); Peter Pan 
Fabrics, Inc. «.<« Puritan Dress Co.,. 207 F.Supp. 563 
(S.D.N.Y. 1962) notice printed on the selvage at nineteen 
inch intervals sufficient); Peter Pan Frbrics, Inc. v. 


Candy Frocks, iInc,, 187 F.Supp. 334,336 {S.D.N.Y. 1960) 


(statutory requirement is met where notice is imprinted at 
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13 
least once for every repeat of the design). _ Further- 
more, although no court has gone as far as respondent 
suggests, it is clear that with respect to repetiti»: 


designs imprinted on a continuous roll of material the 


"sopies" of the work deposited by the author with the 


Register of Copyrights pursuant to 17 U.S.C. § 13 set the 
"outer limit within which published copies must bear the 
statutory notice.“ H.M. Kolbe Co. v. Armgus Textile ‘o., 
315 F,2a 70, 73 (2d Cir. 1963). Accord, Klauber Bros., 
Inc, v, Westchester Lace Works, Inc., 181 U.S.P.Q. 
623, 524-25 (S.D.N.Y. 1974) (Metzner, J.). Since peti- 
tioner's officialiy-deposited copies are less than three 
yards in tee the single copyright notice affixed 
by Belle to the fifty-yard rolls it produced is insuffi- 
cient to protect Greeff's nioyetonele 

Petitioner attempts to avoid this result by 
arguing that it is not responsible for Belle's failure to 
affix an adequate copyright notice to its infringing 


16/ 
product. It is to this contention that we now turn. 


Was Belle's publication “authorized’ by Greeff? 
The requirement of Section 10 of the Copyright 


Act that proper notice be affixed to the original and each 


copy of a copyrighted work as published is applicable only 


éla 
with respect to authorized publications. Thus a publi- 


cation devoid of notice wil]. not effect a forfeiture of 
the copyright “unless it is shown that such publication 
occurred by or under the authority of the copyright pro- 


prietor." Judscott Handprints Ltd. v. ‘.ishington Wall 


Paper Co., 377 F.Supp. 1372, 1378 (E.D.:..¥. 1974) (quoting 


from 1 Nimmer on Popyright § 82 at 303); accord, H.M. 
Kolbe Co. v. Armgus Textile Co., 315 F.2d 70, 73-75 (2d 
Cie 2965) s Petitioner conte-ds that u tor the doctrine 
enunciated by the Second Circuit in Ko. , 

unnoticed publications by Belle herein +:re unauthorized 
publications. In Kolbe the court of apz.ais held that 
where, as part of a settlement agreement, the owner of a 
textile design copyright consents to the sale of garments 
Manufactured from fabrics embodying the infringing design 
as to which manufacture has already begun, such consent 
does not constitute authorization within the meaning of 
17 U.S.C. § 10 and thus will not result in copyright for- 
feiture upon subsequent publication of such "copies" 
without proper notice. The court reasoned that “mere 
acquiescence in a course of action [the copyright pro- 
prietor] was powerless to control" and that in any event 


"was clearly a part of a larger endeavor to limit the 


62a 
infringing sales . . . insofar as that could be accom- 
Plished by an out-of-court settlement” did not rise to 
the level of "authorization" under the Act. 315 F.2d at 


7S 


A like result was reached in Cviscott, supra, 
where pursuant to a settlement agreement a license was 
granted subject to the condition that the licensee would 
affix a copyright notice to all previously made infringing 
copies. An issue of 
owner 
requisite notice 
court incéicated tna ren if the opposite were true, under 
the Kolbe doctrine publication of such improperly noticed 
copies would not result in dedication of the copyright 
design to the public domain. 377 F.Supp. at 1378-79. 

On the present state of the record the Court is 
unable to make a final determination as to whether the 
instant situation falls within the ambit of the foregoing 
limited exception to the copyright notice requirement. 

The evidence adduced to this point indicates that the 


instant licensing aaqreement, although executed in settle- 


ment of pending litigation, goes far beyond those in Kolbe 


and Judscott. In addition to allowing disposal of 
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infringing material already on hand, the agreement appar- 


ently contemplates continued production of fabric embody- 
LT/ 
ing the copyrighted design. Furthermore, petitioner 


seems to have been aware of Belle's’ method of affixing 
the copyright notice to the infringing fabric, since its 
own attorney supplied the rubber stamp to be uscd for 
18/ 

this purpose. These facts strongly indicate that Greeff 
did authorize Belle's inadequately noticat pblications. 

However, the Court meed not express any views 

Woinate meclte: Of each party’ < 

At the present stage of the proceedings there 

exist Serious questions regardiny the continuing validity 
of petitioner's copyright. Such being the case, petitioner 
has not satisfied its burden of establishing < reasonable 
probability of ultimate success on the merits. Klauber 
Brothers, Inc. v. Westchester Lace Works, Inc., 181 U.S.?.Q. 
923, 525 (SDN... 1974) (Metener; J.)+ Gianni Cereda 
Fabrics, Inc. v. Bazaar Fabrics, Ine., 335 F.Supp. 278 


(S,DsNoy. LOL), Motley, J.93 Irving J. Dorfman Co. -v; 


Borlan Industries, Inc., 309 F.Supp. 21, 25 {(S.D.N.Y¥. 1969) 


(Lasker, Js); American Fabrics Co. v. Lace Art, Inc., 


cha 


291 F.Supp. 589, 590 (S.D.N.Y. 1968) (Motley, J.). 


Accordingly, the motion for a preliminary injunction 


must be denied. 


SO ORDERED. 


Dated: Now York, 
April 12, 
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FOOTNOTES 


f The essential facts herein are largely undisputed. 
Olely for purposes of this motion, many have been stipu- 
lated to and incorporated in Court Exhibit l. 


2/ Affidavit of Richard C. Johann, President of Greeff, 
March 10, 1976 42 (hereinafter "Johann Affidavit"). De- 
signer fabrics are defined as those “used by the interior 
designing trade to professionally decorate the interiors of 
homes, offices and dignified commercial establishments such 
as hotels with drapery, upholstery for furniture, bedspreads 
and the like." Id. 


3/ Johann Affidavit 44 3, 4. 


4/ See Exhibit 1 annexcd to the cowplaint. 


of The agreement is annexed as Exhibit A to the Court 
Exhibit 1. 


6/ Fabric D2sign Copyright 
(© by Greeff Fabrics, Inc. 
Not a Greeff product. 


7/ Belle apparently sold this fabric in entire rolls and 
did not cut the material for sale in smaller quantities. It 
did, however, distribute samples of the "Camelot" fabric, to 
which it stapled white cards bearing the stamped copyright 
notice. 


8/ Although petitioner does not concede that respondent's 
Exhibit A is Belle farric, the evidence presently before the 
Court strongly indicates that in fact it is. 


9/ 17-0. S.C. $40. 


10/ The threshold question is whether the proper copyright 
notice was affixed when the goods left the copyright proprietor's 


cba 


control, and it is not fatal if others thereafter removed 
the required notice. Gerlach-Barklow Co. v. Morris §& 
Bandion, Inc,; 23 F.2d 159; 162 (2d Cir. 1927); Irving J. 
Dorfman Co. v. Borlan Industries, Inc., 309 F.Supp. 21, 24 
(S.D.N.¥. 1969) (Lasker, J.). 


Section 10 does not impose upon copyright 
proprietors the duty of policing pirated works. 
Only goods sold "by authority of the copyright 
proprictor” are required, lest the conyright 
owner lose the copyright protection that is 
his, to carry the statutory notice. Normally, 
of course, the copyright owner will have dis- 
charged his obligation in this respect by 
seeing that each copy of the protected work 
has the notice affixed to it at the time it 
leaves his control. Therefore, the fact that 
unmarked copies cf a work have someneov 
into the possession of ene whom the ceoy 
owner alleges to be an infringer will not, 
without more, justi the denial of én injunc- 
tion to protect the yright owner from further 
on. 


H.M. Kolbe Co.-v. Armgus Textile-Co.,-.315. F.2d 70; 74 (2d Cir, 
1963). Tne burden of proving that the statutory notice was 
affixed to the article when it entered the stream or ccmme: 

rests on the alleged infringer. Stuff v. E.C. Publications, 
Inc., 342 F.2d. 143 (2d Cir.),. cert. denied, 362 U.S. 822 (1965); 
Irving J. Dorfman Co. v. Borlan Industries, Inc., 309 F.Supp 2l, 
24 (S.D.N.Y. 1969) (Lasker, J.); United Merchants and Manufac- 
turers;. Inc. v. Sarne Co., 278 F.Supp. 162, 164 (S.0.N.¥. 1967) 
(Mansfield, J.). 


Li/ In support of this position petitioner advises the Court 
that the Register of Copyrights has accepted for registration 
an entire roll of wall covering, approximately 4-1/4 yards lon 
(Belle sells fabric embodying petitioner's "Contemplation" 
design in rolls approximately fifty yards long) containing only 
one copyright notice, the argument being that if the Register 
of Copyrights deems one notice sufficient for an entire roll of 
a product that contains a repeating design, that is all that 
the Act requires. Regardless of the efficacy of this argument 
in a case wherein the fabric was so registered, the Court finds 
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it inapplicable to the case pres<-*ly before it. 
The two bolts of fabric embodying the ins int design which 
were submitted to the Register of Copyri:... by petitioner 
vere between one and three yards long, nox entire rolls. 
Tnis is crucial to the determination of the appropriate 
notice under the Kolbe case, see notes 12-15 and accompany- 
ing text, infra. Furthermore, there is ::.thing in the 
record to suggest a similarity between wall covering and a 
repeating fabric design. 


12/ Petitioner's fabric design repeat: 2very 25-1/2 inches. 


LaF An examination of the above auth: ‘ties reveals that 
determination of the sufficiency of cop. =nt notice, within 
the limits to be discussed below, is dco. %n an ad hoc basis. 


14/ Court Exhibit 1 4 3. 


15/ Of course, 

the copy deposited by the coprric 

measure of the scope of a protected x 

so “would mean that a single notice, i “ficiently legible, 


would suffice for the whole bolt ... : ris wore Wheat 
owner] purported to copyright." Koibe, 

(quoting from H.M. Kolbe Co. v. Armgus ° 

555, 557 (2d Cir. 1960) (Friendly, J., G senting) ). 


16/ Petitioner does not contend that ‘© omissions of the 
copyright notice were limited to a very : -u 11 percentage of 
the fabric sold or due to inadvertance « accident, circum- 
stances which would excuse lack of notic under 17 UsSiiGue $22. 


17/ The agreement allows Belle to “cc uct the orderly 
Sale of its infringing fabric, designate as 'Camelot', by 
continuing in its usual business concerr 1 this line throuan 
May 1, 1976 only and by phasing-out tha: oric." Agreement 
between Greeff Fabrics, Inc. and Belle : -ies, Inc. dated 
October 20. 1975 @% 2. 


Be 


18. In fact, Greeff has made no attempt to contir-i-c- 
this assertion, 


Oa 


CADER OF MAY 10, 1°7€, DENYING PLAINTIFF'S 
MOTION FOR REARGUMENT AND RENEWAL OF MCTICN 
FOR PRELIMINARY INJUNCTION 


May 10, 1976 


Plaintiff's motion to reargue and renewed motion 
for a preliminary injunction are denied. The parties are 


directed to prepare for trial as expeditiously as possible. 


So Ordered. 


/s/ John M. Cannella 
Us SoD. ds 


[Handwritten original not easily reproduceable. ] 
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ISSUES PROPOSED TO BE 
RAISED ON APPEAL 


i. Is it a defense to an action for infringement of a 


copyright on a fabric design to show use of an allegedly 


insufficient copyright notice by a licensee of the copyright owner, 
where, as here, the defendant charged with the infringement did 

not rely on the insufficient notice when it undertook to copy 

the copyrighted design and was actually unaware of the insufficient 
notice until after the infringement action was instituted, and 
where, as here, there is no showing that the public ever relied 


on or was misled by or was even aware of the insufficient notice? 


es Is a copyright on a fabric design forfeited when, 
in settlement of an earlier action for infringement of the 
copyright, the copyright owner, on the infringer's urgent plea, 
licensed the infringer to continue to sell fabric embodying the 
copyrighted design and required him to place a copyright notice 
"on all of the [licensed] fabric or reproductions thereof sold 
or displayed in any form", and where the infringer-iicensee 
failed to apply the copyright notice to the fabric itself or to 
each reproduction thereof, but, instead, applied the copyright 
notice to a piece ticket and only one piece ticket per multi-: 
repeat bolt of licensed fabric, and where, as here, the defendant 
in a subsequent action for infringement of the copyright did not 
rely on the insufficient notice when it undertook to copy the 
copyrighted design and was actually unaware of the insufficient 


notice until after the infringement action was instituted? 


Tea 
33 In the situation described in Question 2, is the 


copyright forfeited where, as here, the licensed fabric was 
never sold to the public or through sales channels selling 
fabric to the public, | ut was sold only to manufacturers of 
upholstered furniture for use in furniture manufacture, and 


where, a“ "re, 


a. there is no showing that the allegedly insufficient 
copyright notice was ever published or otherwise brought 
to the attention of the public, or that the public ever 
relied thereon or was misled or deceived thereby or we% 


even aware thereof, and 


b. there is no showing that the furniture manufacturers 
who purchased and used the licensed fabric, or any other 
furniture manufacturers, ever relied on, or were ever 
misled or deceived by the allegedly insufficient copyright 


notice? 


4. In the situation described in Question 2, is the 
copyright forfeited in the absence of proof that the copyright 
owner was aware of or authorized the use of th« _llegedly 
insufficient copyright rotice, especially whs:e, as here, the 
infringer-licensee testified without contradiction that the 


allegedly insufficient copyright notice was adopted without 


notification of or authorization from the copyright owner? 


738 
be In the situation described in Question 2, where knowledge 


by the cop,;zight owner of the allegedly insufficient notice was 
denied by both the copyright owner and the infringer-licensee, 
was it error for the trial court to find that the copyright 
owner "was aware that notice of its copyright proprietorship 
did not appear on every repeat of the licensed fabric", where 
this finding was based on the fact that the copyright omer 
supplied the infringer~-licensee with a rubber stamp embodying 
the copyright notice and, because.of the nature of the licensed 
fabric (multi-colored woven Jacquard), the rubber stamp could not 


be used to print the notice legibly upon the fabric? 


6. Did the trial court err in finding that: 

"After taking the positi:n at the preliminary injunccion 
stage of these proceedings that this notice was in complete 
conformity with statutory requirements (a position rejected by 
this Court's decision of April 13, 1976) as well as the licensing 
agreement, plaintiff switched horses in midstream and attempted 
to show at trial thac prior to the institution of this act‘on 
it possessed no knowledge whatscever of Belle's method of 
affixing the copyright notice to the fabric", where, on its 
motion for a preliminary injunction plaintiff did indeed take 
the position that its licensee's copyright notice was valid, and 
then, after the trial court held the notice to be invalid, 
plaintiff moved to renew the motion, reasserting its position that 


the notice was valid and also showing that the notice had been 


used by its licensee with plaintiff's knowledge or authorization, 


Tha 
and, then, after the trial court denied the renewal motion, 


plaintiff appealed to this Court of Appeals giving the following 


as one »f the proposed issues to be raised on appeal: 
"Where plaintiff applies a copyright notice to the selveage 


of its fabric at each repeat of the copyrighted pattern, and 
where both plaintiff and its licensee categorically deny that 
plaintiff authorized its licensee to apply only one copyright 
notice by any means to a mult‘-repeat bolt of the licensed fabric, 
and where defendant has introduced no evidence to show that 
licensee's use of a single copyright notice on a piece ticket was 
authorized by plaintiff, was it reversible error for the District 
Court to deny plaintiff's motion for a preliminary injunction on 
the ground that such copyright notice may have been authorized 


vy plaintiff?" 
Ts Where, as here, fabric embodying a copyrighted design 


is sold only by the bolt and only to manufacturers of upholstered 
furniture for use in furniture manfacture, and where each bolt 
has a single pfece ticket attached thereto giving the order 
number, piece number, pattern number, color, yardage and finish, 
which information is required for claims and reorders, and where 
\such piece wicket is on the bolt when received by the furniture 
manufacturer and is retained by him on the bolt as rene as 

fabric remains in the bolt, with yardage corrections regularly 
made to reflect yardages removed from the bolt, is a copyright 


notice applied to the piece ticket necessarily insufficient 


because the bolt contains more than one repeat of the copyrighted 


design and there is only one piece ticket per bolt? 


75a 
8. In an action under Section 43(a) of the Lanham Act, brought 


by the owner of the copyright on a fabric design against one who 


copied same without authorization, is it not a per se violation 
of Section 43(a) for the copyist to apply its own copyright 
notice to samples of the unauthorized copy, falsely naming itself 
as the copyright owner, and to use those samples for solicitation 


of orders? 
9. In a situation such as is described in Question 8, does 


Section 43(a) require proof of injury to the copyright owner or is 


there a presumption of injury? 


10. In a situation : uch as is described in Question 8, did the 
trial court err in dismissing the Section 43(a) action on the 
ground that there is no evidence of injury to the plaintiff 
copyright owner, where the parties stipulated in open court, at 
the start of trial, with the approval of the trial court, to 
defer the trial of all damage issues until after a determination 


of the liability issues? 


11. In a situation such as is described in Question 8, did the 
trial court err in dismissing the Section 43(a) action where 

(a) testimony was introduced to show injury and such testimony 
was not refuted, (b) defendant admitted applying its own copyright 
notice to samples of its entire line of upholstery fabrics 
(consisting of 150-170 different designs in different materials 
and colors), and (c) defendant admitted it claims no copyright in 
any of said 150-170 fabric designs (except as the copyright notice 


itself constitutes such claim)? 


AFFIDAVIT OF SERVICE 


STATE OF NEW YORK ) 


ss. 
COUNTY OF NEW YORK ) 


Giselle Montay, being duly sworn, deposes and says: 


I am employed by Stoll and Stoll, attorneys for 
‘plaintifé in the above action, On Geog aS 1976, 1 duly 
served the within te Orga A STL om e 


Kreindeler, Relkin & Goldberg, attorneys for defendant, by © : 


(uate a true copy thereof to them at their office at 500 Fifth 


Avenue, New York, New York, 


Giselle Montay 


Sworn to before me this 


ASH Lay Asie (4 26: 


Notary Public 


SAMUEL J. STOLL 
NOTARY PUBLIC, State c! New Vork 
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Before: 
HON. JOHN M. CANNELLA, 
District Judge. 


GREEFF FABRICS, INC., 


ee 00) 08 


Plaintiff, 
-against- 
MALDEN MILLS INDUSTRIES,INC., 76 Civ. 1188 


Defendant. 
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New York, July 14,15, 1976 


STENOGRAPHER'S MINUTES 
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UNITED STATES PISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


GREEF¥F FABRICS, INC., 
Plaintiff, 
-against- : Tb Civ. 1188 JMC 
MALDEN MILLS INDUSTRIFS, IN... 


Defendant. 


BEFORE: 
HON. JOHN M. CANNELILA, 
District Judae 


New York, ew York 
July 13, 1976 19:9% 


APPFARANCES: 


STOLL & STOLL, FSOS., 
Attorneys for Plaintiff, 
Empire State Building, 
New York, New York 10991 
BY: ROBERT S. STOLL, FSO., 
SAMUEL J. STOLL, ES9., 
Of Counsel. 


KREINDLER, RELKIN & GOLDBERG, ESOS., 
Attorneys for Nefendant, 
509 Fifth Avenue, 
New York, Nes York 19936 
BY: GEORGE F. GOLDBERG, FSO., 
Of Counsel. 


ALSO PRESENT: 


NORMAN N. POPPER, ESO., 
Appearina for witness Jeremiah Lowkowicz 


te 


f 
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MR. ROBERT STOLL: I wish to hand un marked plead- 
inas and a stipulation, subject to vour Honor's approval, 
with respect to confidentiality of sales fiaures and related 
numbers. 

If it please, the Court I am Robert Stoll, appearina 
on behalf of the plaintiff, Greef Fabrics. This case has 
been before your Honor on one or two occasions with respect 
to preliminary matters. Therefore, my introductory statement 
I think ought to be brief. I believe you have a basic 
familiarity with this case. 

Th re are two causes of action in the amended 
complaint, one for copyright infrinaement and the second 
for false marking under Section 43(a) of the Lanham Act. 

The conyriqht infriqement cause of action is 
reasonably straightforward, so far as the plaintiff's 
case is concerned. The second cause of action, for false 
marking, is in connection with the defendant's use of 
a copyright notice on its strike-off samples. 

eos With respect to the copyriahted fabric desian, 
which the plaintiff calls "Contemplation", there have 


been some stipulations in prior proceedings in this case 


with respect to validity of the copyriqht, at least up to 


a certain period of time stipulations with respect to 


» 


authorship, originality and what-have-you. 


80a 
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I would ask Mr. Goldberdq, counsel for Malden, 


! 
| whether at this time he would be willing to stipulate that 


the plaintiff, Greeff, is the author of an original work of 
art in the form of a fabric design known as "Contemplation." 

MR. GOLDBERG: Your Honor, we are willing to 
stipulate that as of October 20, 1976, approximately, 
plaintiff Greeff Fabric was the proprietor of a copyriaht, 

a valid and subsisting copyright, of a desiqn which constitute 
the subject of the lawsuit. 

As your Honor knows we claim they forfeited their | 
copyright, but we are prepared to stipulate to the then 
validity of the copyright. 

MR.ROBERT STOLL: Do I understand that your 
Stipulation applies to all features of authoriship, originalil 
and title in the plaintiff? 

MR. GOLDBERG: Whatever is required, ves. 

MR. ROBERT STOLL: Would you also s ipulate, sir, 
that the proceedings before the Copvright Office and the 


, certificate of registration were all duly performed 


according to law and that a proper certificate dated -- : 
MR. GOLDBFRG: In that connection we have contacted 
the Copyricht Office to determine what was deposited and 


we have received a certification from the Copyright Office 


of the size of the denosit copies,which is of some 


Sle 
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significance in this lawsuit, so that I would certainly 
stipulate as to what vou have just stated, Mr. Stoll, 
and would ask that include in that as a stipulation that 
the deposit copies measured approximately 37-1/2 inches 
in width and 55-1/2 inches in length. 

MR. ROBERT STOLL: I believe that is a correct 
figure, and at least one of the exhibits to be introduced 
will indicate that, I believe. 

MR. GOLDBERG: Very well. 

THE COURT: Can you tell me how lona this trial 
is going to take. I have several more cases to 
follow. 

MR. ROBERT STOLL: I believe plaintiff's prima 
facie case should be very brief indeed. In fact, many 


of these stipulations, of course, are makino out the 


plaintiff's prima facie case. We will ask tiat certain 
exhibits -- 


THE COURT: <I didn't ask for vour reasoning. 


‘What is the botto:: line: a day, a half a day? 


MR. ROBERT STOLL: Our prima facie case 
will be completed in half an hour, perhaps less. 
THE COURT: How about you? 
MR. GOLDBERG: I would verv much hone that we will 


ke finished today. 


I cttw iets selena ctestlei 


THE COURT: 
other lawyers in the 
MR. ROBERT 
for a short rebuttal 
THE COURT: 
MR. ROBERT 
have is with respect 
aareed between them, 


the issue of damaqes 
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All right. I wanted to notify the 
other cases which are waiting. 
STOLL: We would like an opportunity 
once the defendant's case is put in. 
All right. 
STOLL: A major stipulation that we 
to damages and I believe counsel have 
and we reauest your approval, that 


4e postponed pending a determination 


of the merits of this action. 


THE COURT: 


All right. We will try the liability 


MR. GOLDBERG: Thank you, vour Honor. 


MR. ROBERT 


STOLL: Very good, sir. 


With resnect to -- 


MR. GOLDBERG: Forgive me the interruption, Mr. 


Stoll. In connection with the stipulation as to damages, 


which we believe is customa’. in copyrisht cases, there 


‘is one additional factor in this case, and that is in the 


second cause of action, under the Lanham Act, the 


plaintiff could only 


have standing if the nlaintiff had 


damages. In that connection we believe the issues of damages, 


| 


limited to the question of copyriaht symbols on the strike- 


offs, would have to be part of the copvriaht suit. 


psc mets it tana eee oi 
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MR. ROBERT STOLL: We shall endeavor to make 
a showing of damages preliminarily just to satisfy 
that point, your Honor. 

MR. GOLDBERG: Thank you. 

MR. ROBERT STOLL: On that point, your Honor, I 
request another stipulation of counsel with respect to the 
second cause of action, and that is that the defendant, 
Malden, has presently in its line between 159 and 175 


fabric desians, strike-offs of all such patterns. They 


are the "C" in the circular symbol on the reverse, 


but that except for such symbol the plaintiff makes no 
claim in copyright for any of those patterns. 
MR. GOLDBERG: Mr. Stoll, you left out a step. 
As of March 19, 1976, the date of the hearing motions in 
this court for a preliminary injunction, the plaintiff had 
in its upholstery line some 175 desions. On those strike-offi 


there -ppeared a conpyriqht symbol, althouoch Malden didn't 


claim copyright. 


Immediately following that hearing Malden 
immediately took steps to see that that copnyriaht symbol 


was removed from all strike-offs, and it has heen removed, 


and today no copyright symbol appears on anv desian on 
which Malden doesn't claim copyright. 


MR. ROBERT STOLL: Is it correct, Mr. Goldberg, 


Sha 
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that Malden doesn't claim copvricht in any of those desians? 


MR. GOLDBERG: Yes. 

MR. ROBERT STOLL: If it please the Court, unless 
your Honor would like a slightly more expanded ovening 
statement, I do believe you are familiar with the basic 
issues in the case. 

THE COURT: Well, I don't think you and your father 
feel that I am as familiar with it as you would like me to 
be familiar with it, hut I think I am. I think I know 
what the points are, and I have gotten a little more 
education since I last heard this Sage because I tried 
another case which involved some of the points in this 
case, namely, Joplin Music, the entertainer and singer. 

Some of the issues in that case are similar to this, so I hay 
gotten a lot more education. 
With that, then, you may make your opening 

statement. 


MR. GOLDBERG: I thought that was your prima facie | 


THE COURT: Well, it was a combination of both, 
but do you want to make an openina statement? 

MR. GOLDBERG: If your Honor please, yes, sir. 
We were prepared to qo forward to show when they forfeited 


their copyright and how they did it. It is the defendant's 


85a 
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position that on October 29th or approximately October 


20, 1975, plaintiff forfeited its copyright when it licensed | 


one Belle Fabrics,Inc. to publish copies of the subject 


design with inadequate copyriaght notice. 


Now, the license agreement itself provided for 


the form of copyright notice that was to be used, and the 
plaintiff provided a rubber stamp to use. The rubber stamp 
could only be applied to the hang taa which Belle used 

it on its other fabrics. It was physically impossible 


to apply it to the fabrics, and the plaintiff knew then 


or shortly «hereafter that the only place that the notice 
could be put was on the taq. So «1e use of the notice on the 


tag was fully authorized. 


In fact, we will show through the testimony of 
Belle's attorney, who is here, and through the testimony 
of Belle's president that there is no question but that 
Belle fully complied with the notice requirements imposed 


by the plaintiff when Belle published its fabric with 


| notices which this court has already decided were 


inadequate to protect the plaintiff's copyright. 


It is our understanding that the only issues 
today are whether these inadequately noticed publications 
were authorized by the plaintiff, since that is my under- 


standing of this court's decision of April 13, 1976, 
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which was then affirmed when the court denied a motion for 


reargument on that decision. 


We are vrepared to ao ahead. 

THE COURT: All right. Then sunpose you put 
in the rest of your case. 

MR. GOLDBERG: Your Honor, for our first ~-- 

MR. ROBERT STOLL: "xcuse me. I didn't rest our 
case. We have not put in our exhibits. 

THF COURT: No. I am saying you qo ahead with 
your case. 

Do you have some arqument to add? 

MR. GOLDBERG: Yes, just one thing, your Honor. 
we have subpoenaed the attorney for Relle Fabrics, Norman 
Popper, who is a distinguished New Jersey attorney, who 
has just risen. 


Mr. Popper has appearances this noon before Judge 


MR. POPPER: Correction. My appearance before 


, Judge Robert Cven has been continued until a date earlv 


in August, so I am at liberty to attend, and I have 

been asked by a witness, Mr. Jeremiah Lewkowicz, to repre- 
sent him, and I am here in that capacity, and I ask 

your Honor's leave to represent the witness, and I don't 


represent any party to the case. May I have such privileae? 


10 


THE COURT: Are you admitted to the Jar of this 


MR, POPPER: I am admitted to the Bar of this 
court since 1937. 

THE COURT: Fine. Anybody can represent a 
witness at any time. 


MR. GOLDBERG: Your Honor, the only thing is that 


we would make the usual request for exclusion of witnesses 


ex 2pt for one representative on each side designated 
by counsel. 
THE COURT: That is a usual request, and it is 
granted. Each lawyer will tell the people that are 
affected to wait in the witness room until they are 
going to be used. 
MR. GOLDBERG: Your Honor, I believe that both 
Mr. Popper and Mr. Lewkowicz are ccing to be witnesses, 
w’? would come under the exclusion order. I don't know what 
to do ahout Mr. Popper, who is counsel for a witness. Until 
his witness is called -- 
MR. ROBERT STOLL: I would ask Mr. Popper be 
allowed to remain. 
MR. POPPER: I represent to the Court, your 
Honor, that I shall not advise my client about this 


testifying -- 


11 

THE COURT: What is the point with your client? 

MR. POPPER: He has certain trade secrets,and 
he war*3 confidentiality with respect to those. 

THE COURT: What about that? 

MR. GOLDBERG: We certainly don't object to 
Mr. Popper representing Mr. Lewkowicz. 

THE COURT: No, about keening some of this 
confidential. 

MR. GOLDBERG: We are gning to keep all of it 


confidential. 


THE COURT: Then we will have no problem as to 


that. I think the question of notice is very important, 
and you might be affected subliminally, like the hoy who is 
asked to go into “he corner and not think of a white 
elephant. What is the first thing he thinks of when he 
gets into the corner? He thinks of a bia, white 
elephant. 

I think out of an abundance of caution you should 

, be requested net to be present in the court until your 

client is called. There is no reflection upon you at all. 
It is just that subliminally you miqht be affected. 

(Pause. ) 

MR. ROBER™ STOLL: <= am informed that the two 


individuals sitting on the front bench aren't connected 
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THE COURT: No. They are friends of mine by 
virtue of coming to court and seeing me from time to time. 
I don't know if i meuse them or what it is, but they 
are very loyal. 

MR. GOLDBERG: Your Honor, while we are waitina, 
might I introduce my colleaques at the counsel table. 

To my left is Thomas B. Kinzler, who was recertly admitted 
to the RBar of this court by Judge Ward, and to his left 
is Mr. Kenneth J. Schulman, a member of the St. John's 


Law Review, who is clerking in our court this summer. 


THE COURT: Glad to see you, gentlemen. 


MR. ROBERT STOLL: Counsel has indicated in his 
statement that your Honor has made a determination with 
respect to the adequacies of certain use of the copyriaht 
notice. I do believe there may be additional evidence 
on that point, and I am certain that your Honor hasn't 
prejudged that issue. 

THE COURT: No, nor have I foreclosed it. 

MR. ROBERT STOLL: Very qood, sir. I would like 
to introduce ai this time some exhibits, again with the 
assistance of Mr. Goldberg by way of stipulation: 

As Plaintiff's Exhibit 1 a copv of the certificate 


of registration of the claim to copyriaht of the pattern in 


mprf 
question. 


MR. GOLDBERG: No objection. : 


MR. ROBERT STOLL: This is Reqistration No. GP93648) 


issued to Greeff, the plaintiff in this case, for its 
"Contemplation" fabric desian, known officially and 
identified in the certificate as "58710-13, Contemplation.” 

(Plaintiff's Exhibit 1 received in 

evidence.) 

MR. ROBERT STOLL: I ask as Plaintiff's Exhibit 
2 that there be received a certified copy, certified by 
the Copyright Office, a specimen nian Aine submitted in 
-suoport of the copvriaht. I believe that the certificate 
itself contains the dimensions of the cloth that was 
deposited, as Mr. Goldbera has indicated. 

MR. GOLDBERG: I helieve under Rule 803(a) of the 
Rules of Evidence this exhibit is admissible. We 
certainly have no objection. 

(Plaintiff's Exhibit 2 received in 

evidence.) | 

MR. RORERT STOT.L: 7 ask that there he introduced 
into evidence as Piaintiff's Ex.ibit 3 a specimen of 
the plaintiff's copyright fabric. We have two »pecimens 
here. I ask that the first, the laraer specimen be 


entered as Exhibit 3-A and the smaller specimen be entered 
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2 : as Exhibit 32-B. The smaller specimen was the one that 
3 || was marked as Petitioner's Exhibit 1 at the hearing 
| 
4 | on the preliminary injunction in this case. 
5 MR. GOLDBERG: Mr. Stoll, I notice on the selvace 
6 | of the larger piece, which has been offered as Plaintiff's 
i 
7 | Exhibit 3-A, that it say "Printed in Enaqland for Warner 
8 | & Sons, Lta.* | 
| 
9 | Could you tell the Court what that has to do 
10 | with the plaintiff, if anything? 
‘i | MR. ROBERT STOLL: I believe that that question 
12 has arisen in the discovery. Warner & Sons, Ltd. is an 
i 
13 | affiliate of the plaintiff, Greeff, but the copyright 
14 clearly reads in the plaintiff's name alone. 
15 | MR. GOLDBERG: We have no objection. 
16 (Plaintiff's Exhibit 3-A and 3-3 received 
W | in evidence.) 


MR. 


ROBERT STOLL: I ask that there be admitted 
as Plaintiff's Exhibit 4 a specimen of the accused fabric, 


‘this being the same specimen identified as Petitioner's 
@ - 


Exhibit 2 at the hearing on a preliminary injunction in 


this case. 


MR. GOLDBERG: No objection. 


MR. ROBERT STOLL: I would state that Exhibit 3-B, 


mR SF 8B B 


the smaller speciment of plaintiff's fabric, has been 
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folded and stapled so as to show the section of the 
pattern represented by Exhibit 4, the accused ronte 

(Plaintiff's Exhibit 4 was received in 

ev'Aance.) 

MR. GOLDBERG: Your Honor, with respect to ‘he 
exhibit that Mr. Stoll has just put in to show the 
likenesses the defendant is again prepared to stipulate 
that the accused fabric, Plaintiff's Exhibit 4, was made 
by the defendant by copying from a co, of the Plaintiff's 
fabric. 

MR. ROBERT STOLL: Thank cu, Mr. Goldbera. 

I would indicate to your “onor bat the defendant 
has in fact clearly admitted in the pleadings infrincenent 
of the copyriaht, and: refer in particular to paragrin” 

4 of the answer to the amended complaint, which states 
that after certain denial’. defendant admits that 
defendant has produced, marketed and sold fabric embodying 
the design annexed to the amended complaint as Exhibit 2 
, or a facsimile thereof," and Exhibit 2 is the plaintiff's 
copyrighted design. 


So there is a direct admission of infringement, 


and I believe the case is closed insofar as that is concerned 


I might suqgest and recall for your Honor that 


you made a tentative finding along those iines at the 
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hearing on the preliminary injunction. 

MR. GOLDBERG: There is, of course, no admission 
of infringement. There is an admission of copying of 
an item in the public domain which was free to be copied. 
Infringement is a conclusion of law which we certainly 
admit. 

MR. ROBERT STOLL: In a notice to produce directed | 
by the plaintiff to the defendant, there was a request 
for veciments of all of the defendant's strike-offs. 
One sampie of each of the defendant's patterns in its line 
as of the date of the commencement of this action, and in 


response to that notice, certain .specimens were produced 


by the defendant. There is a short colloquy, which I would 


like to read into the record, which appears in the 
Levine deposition, page 43, statement by Mr. Stoll. 

"MR. GOLDBERG: Item 10 of the notice to produce 
calls for one sample of each of defendant's patterns in 
defendant's sales line as of the date of the commencement 

“of this action and any additional patterns since then, 
wherein the samre has the legend 'Malden' and a ‘C' 
in the circle appeared thereto, and Sie! AS enaunt doesn't 
otherwise ciaim any copyright therein. I ask you what 


you have here to produce in response tc that question." 


"MR. GOLDBERG: First of all, as the witness 
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has stated there are no samples of a Malden fabric 

in which there is a'Malden'with a 'C' in the circle 

and no claim to copyriaqht. However, we don't want to be 
too technical. We assumed that you meant strike-offs, 


not samples, and we have brought a representative number 


of strike-offs. I. fact, as I told you, we have ten 


strike-cffs with us, in which the lecend 'Malden','C' 
in the circle appears, and Malden has no claim to cony- 
right in those desians.” 

That is an end of the quote. 

I read this in not to opt Mr. Goldbera's state- 
ment, certainly but by way of identification of the 
next exhibit, which I wish to introduce, namely, the ten 
strike-offs previded by the defendant. These have keen 
marked at Mr. Levine's denosition as Plaintiff's Exhibits 
2 throuch 11 inclusive. I ask that they be introduced 
into evidence here as Plaintiff's Exhibit 5 collectively. 
We can identify them by A, B and C in the same order 
, number as identified at the deposition. 

MR. GOLDRERG: Your Honor, I am surprised to 
see Mr. Stoll offerina these, because I can't imaqine what 
issue that would be in his favor could possibly he helped 
by these strike-offs.— 


Certainly, the plaintiff, I assume, is not -- 


| 
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2 THE COURT: Just back up a little bit. You 

3 | have no objection, or do you have an objection? If they 

4 | are going to help you, I don't know why vou are objecting. 

5 If they aren't going to help you -- 

6 MR. GOLDBERG: Thank you, vour Honor, no objection. 
7 THE COURT: All right, if there is no objection 

3 they are going to be received. 

9 MR. ROBERT STOL': Thank you, your Honor. 

10 | (Plaintiff's Exhibit 5-A to AJ inclusive 

ll | received in evidence.) 

12 | MR. ROBERT STOLL: I would like to call as 

13 | Plaintiff's first witness Mr. Sanford Levine. 

14 | MR. GOLDBERG: Your Honor, I suppose that -- it 

15 would seem to me that this is an attempt on the part of 

16 the plaintiff -- Sanford Levine is the defendant's = | 
17 } sales manager. It would appear to me that this is an 

18 i attempt on the part of the plaintiff to reverse the 


order of proof and make me in effect cross examine 


e 
my own witness. 


MR. ROBERT STOLL: The sole reason for calling 
him is to identify two specimens of fabric. 
THE COURT: Show them to him and maybe it can 


be conceded without calling Mr. Levine. 
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MR. GOLDBERG: I am in a position to identifv 


THF COURT: All riaght. There being no objection, 
they are received as Exhibits 6 and 7. 


MR. ROBERT: Stoll to identify them, the one 


that has the “Malden” and "C" in the circle on the back 


will be Plaintiff's Exhibit 6. 
(Plaintiff's Exhibit 6 received in 
evidence.) 
MR. ROBERT STOLL: And the specimen which is 
identified as pattern 1554 and has no printing on the 
back, will be Plaintiff's Exhibit 7. 
(Plaintiff's Exhibit 7 received in 
evidence.) 
MR. ROBERT STOLL. I then call Mr. Richard Johann. 
RICHARD Cc. JOHAN N,-. called 
as a witness by the plaintiff, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 
, BY MR. STOLL: 
Q Mr. Johann, will you please state your present 
position? 
A I am president and chief operating officer of 
Greeff Febrics, Inc. 


fe) Greeff beina the plaintiff in this action? 
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Yes, sir. 


Johann, once again to ao over this rather 


quickly -- it has been exmlored rather thoroughly in 


deposition -- will you please describe for the Court the 
nature of the plaintiff Greeff Fabrics so far as its 
business is concerned? 

A We are known in the interior desian trade as 
a wholesaler of fine fabrics to interior desianers and 
related trades people. 

Q Very briefly, how does the plaintiff Greeff 
sell its fabrics? 

A Well, they are originally desianed and manufactured. 
bv a third party, warehoused in the Portchester facility, 
and our direct sales team sells to interior desiqners 
and related trades people via swatches. 

fe) I hand vou Plaintiff's Exhibit 3-A, which 
has been introduced into evidence «s a product of the 
Plaintiff and ask you if you are familiar with it and 
sani identify it. 

A I am familiar with it and can identify it as our 
fabric, "Contemplation" nattern 58179. 

Q This is the pattern in issue in this case? 

Sr oR Yes, it is. 


@) Mr. Goldbera has referred to a statement in 
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the selvage which indicates "Printed in Enaland for 
Warner & Sons, Ltd." And I ask vou to please indicate 
to the Court the ccnnection, if any, between vlaintiff 
and Warner & Sons, Ltd.? 

MR. GOLNBERG: Objection. It has already been 
stinulated. 

THF COURT: It is stipulated as a fact, and 
there is no need to ao into that. 

Q “ay I just ask for confirmation from the 
witcress. Is it an affiliate? 

THF COURT: It seems to be surplusaae. The lily 
having arisen. there is no need for you to paint it or qild 
ba a 

Q Mr. Johann, is the “Contemplation” pattern a 
successful pattern with Greeff? 

A Yes, sir. 

0 and it has been successful since its introduction 
to the present day? 

It has. 


It is still currently in the Greeff line, isn't 


| 


It is. | 


Would you describe basically the tynes of customers— 


which Greeff would have for their fabric and fabric design? 
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A Well, its primary use would probably be an 
interior desianer, but that wouldn't voreclude an upholsterer 
or a drapery workroom or an architect or a furniture 
manufacturer or specifving desianer or any of the same 
to specify it. 

9 And, indeed, isn't it sold to upholstry manu- 
facturers? 

A it is. 

And is it not sold to interior designers? 
It is. 

Does Greeff sell through its own showrooms? 
Yes, we do. 

Q Wl « are those showrooms? 

A Domestically in Boston, Massachusetts, Portchester, 
New York, New York City, Georgetown, Washington, D.C., 


Chicago, Illinois, San Francisco and Los Anaeles, California. 


Q Those were domestic showrooms? 


A They are. 

.¢) Would you please identify any other showrooms 
which Greeff may have? 

A We have also showrooms in Toronto, Cana7ta; 
London, Enaland; Milan, Italy; and Paris, France. 

(9) I hand you a document and ask you if you can 


identify it 
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THE COURT: Mark it, first. 
MR. GOLDBERG: I have no objection to it being 
received. 
(Plaintiff's Exhibit 8 marked for 
identification.) 

0 Mr. Johann, would you please desribe Plaintiff's 
Exhihit 8 for ide: tification? 

MR. GOLDBERG: Objection. It is there. It 
speaks for itself. 

THE COURT: It does. Are you offering it? 

MR. ROBERT STOLL: I do wish <6 offer it. 

THE COURT: Any objection? 

MR. GOLDBERG: No, your Honor. 

(Plaintiff's Exhibit 8 for identification 

received in evidence.) 

Q Mr. Johann, I hand you Fxhibit 8 and ask you 
whether the desiqn in question in this lawsuit is indicated 
in the exhibit, which is Greeff's catalog? 

ee MR. SOLDBERG: Objection, your Honor. 


THE COURT: It speaks for itself. I can look 


MR. GOLDBERG: Your Honor, we also object, because 


the catalogs sts' 3 Spring 1975, which could have nothing 


| to do with this lawsuit, since it is the defendant's 
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claim that the plaintiff forfeited its copyright in 
October of 1975. 

MR. ROBERT STOLL: For the record I would like 
to state that the exhibit contains an insert which is 
a supplement to the catalog. 

THE COURT: I will take it subject to connection. 
If it is not connected I will disreaard it. 

MR. GOLDBERG: Thank vou. 

Q Mr. Johann, would you pvlease describe to the 
Court the history of the plaintiff, briefly, the history 
of Greeff? 

MR. GOLDBERG: Objection, your Honor, I don't 
think it has anythina to ¢s with the lawsuit. 


MR. ROBERT STOLL: If it pleases the Court, I 


am leadina uv to reputation testimony and on the issue 


of damaaes. 
MR. GOLDBERG: We aren't trying damages today. 
THE COURT: Well, rather than have him come back 
won the question of damages -- 
MR. GOLDBERG: Well, he will have to come back 
on the question of damages, because every question I 
asked him was on breakdown of damages, and if the 
Court should find liability -- 


MR. ROBERT STOLL: I indicatedI would -rovide 
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thresh hold basis for damages. 

THE COURT: For that purpose I will take it. 

Q Would you please describe, Mr. Johann, the 
history of Greeff, briefly? 

A It was founded a year after I was born, in 
January of 1933, by Mr. Theordore Greeff, and we had, 
I am told, rather difficult times in establishing the 
company. There were a lot of financial uns and downs, 
and we gradually established ourselves through our 
design ability as one of the. at least in my opinion, 
one of the leading desian houses in the country. 

We are a small company -- we aren't larae eS 
terms of the other company at issue here -- but we hava 
always prided ourselves on the character of our company 
and our reputation does mean a great deal, or the so- 
called image. 

We gradually established ourselves in offices, 


buiit a facility in Portchester and have now expanded 


¢ 
it, and I am told now in our classification in the industry 


we are number two. 


Q Does Greeff have its own desiaqn studio? 


We do. 
fe) To your knowledge, is the desiqn in question, the 


"Contemplation" desian, a product of the Greeff desiqn 
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studio? 

A Yes, I believe it is. 

.@) Are you familiar, Mr. Johann, with the reputation 


of Greeff in the inéeustry insofar as its fabric designs 
are concerned and its products? 
MR. GOLDBERG: I am sorry, I can't hear, Mr. Stoll. 
MR. RORFRT STOLL: I asked him if he was familiar 
in the industry with the reputation of Greeff insofar 
as its products and desiqns are concerned. 
MR. GOLDBERG: I thought he had answered that. 
THF COURT: That's right. He said he was number 
two. He was Avis to Hertz. 
MR. ROBERY STOLL: I was trvina to bring him up 
to number one. 
THE COURT: I know, but he said number two. They 
are still trying, as Avis Savs. 
Q foes Greeff have a reputation in the industry 
for original fabric designs? 


MR. GOLDBERG: That is leading. 


THF COURT: It is leading, and I instruct the 


jury to disreaard it. 


MR. GOLDBERG: Thank you, your Honor. 


Q Are you familiar with the reputation of the 


plaintiff in connection with its fabric desian? 
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MR. GOLDBERG: Again -- 
MR. ROBERT STOLL: Just leadina into the same 


question. 


THF, COURT: Well, it seems to me, that he's 
indicated it is a qood company and they are number two. 
We may have to go into this too at another time. 

THE COURT: If it pleases the Court -- 


THE COURT: Wait a minute. Just answer the 


questions. Don't volunteer anything. That is what you 


pay a lawyer for. 


Q Does Greeff regularly vrotect its oriacinal 


patterns and fabric desians through covyriacht means? 

A We do. 

Q Is Greeff's business based laraely on such coeciant 
patterns? 

A We do. 

fe) You are familiar, are vou not, with the 
accused fabric, Plaintiff's Fxhibit 4? 

A I have seen it. I am not totally familiar with 
it, but I have seen it. 

Q Will you please describe for the Court the imnact 
which the presence of this fabric has had on Greeff? 


MR. GOLDBERG: That is a very aeneral question. 


THE COURT: It is a fact question, whereas it 
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should be an opinion question. 
MR. ROBERT STOLL: He is not here as an expert. 
THE COURT: That is the way the question is posed. 
If you add "what in your opinion" -- 
MR. ROBERT STOLL: All riqht. 
ie) What, in your opinion, is the imnact of this 
accused fabric on the market on the plaintiff Greeff? 
A I think it is that effect on our reputation -- 


MR. GOLDBERG: Your Honor, that obviously goes 


to damages with respect to the covyriaht infringement. 


Mr. Stoll didn't limit that question as to the question 
whether the copyriaht svmbol on the strike-off caused the 
damage. I thought that was mainly for what we were going 
to take Mr. Johann's testimony now. 

THE COURT: I think this is so. I think we 
will aet into all of this if we get a recovery in this 
case. We will have to qo into this in detail later on. 

It seems to me you have established sufficient 
, for the purpose of leaally allowing damages in this case. 

MR. STOLL: Would that be so with respect to the 
second cause of action? 

THE COURT: I think so. 

MR. ROBERT STOLL: Thank you, sir. 


THE COURT: If Mr. Goldbera wants to develop 
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anything on cross examination to indicate, otherwise I will 


be glad to listen. 


MR. GOLDBERG: Our only vosition on the secon’. 


cause of action, your Honor, would be that plaintiff has 
already stated that it wasn't in any way damaged by the 
use of the copyright symbol on the strike-offs. 

THE COURT: You mean by way of examination during 
deposition? 

MR. GOLPPIR:G Yes, Sir. 


THF COURT: Well, I haven't heard a thing on 


MR. GOLDBERG: We aren't going to ao beyond 
that. That is all right. 

MR. ROBERT STOLL: One last question, I believe, 
then. 

ca) Has the use of a copyright notice, symbol "C" in 
the circle. on the defendant's copy of Greeff's design, 
had any affect upon the reputation of Greeff? 

THE COURT: Well, it would seem to me you would 
have to lay a foundation before you could ask that 
question, because in order for him to answer that question 
it would seem to me he would have to know how many people 
saw this with the strike-off on it and under what circum- 


stances did they see it and was it reported back to him. 


107a 


mprf Johann-direct 
Now, unless you lay a foundation for that, 
his testimony is pure conjecture, as he puts it. 
I can imagine it might have had some effect. I can 
imagine anything, but the question is, has he a Sufficient 
basis for that on which to form an opinion? 
(To the witness.) 
Did you know anybody that saw this strike-off 
on the back of this material? 
THE WITNESS: Yes, I do. 
THE COURT: Who? 
> WITNESS: Some customers in North Carolina. 
COURT: Who are they? 
WITNESS: Vanauard Furniture was one. 
GOLDBERG: Your Honor, I object. Mr. Johann 
on his deposition refused to give any names of customers 
whatsoever. That gives us no opportunity to check with 
the customers to verifv -- 


THE COURT: Well, that would be surprise. I will 


allow him to answer. However, I will keep in mind he 


refused to answer in deposition if in fact that is the 
case. I don't know if it is, because I haven't heard 
anything about the deposition vet. 

Further, I will allow you to bring these people 


adjourned date. That could be done by phone, and 


a em tnt SRE ~~ react me 


| 
| 
i 
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if you want to brina them up I can hear them next week 
or whatever time you want. 

MR. GOLDBERG: All right. I will save it for 
cross examination. 

Q You named a customer, I believe? 

A Yes. Vanguard Furniture. 

0 Would you be good enough to name another one 
if it fits into the category that the Judae has named? 

A I can't recall the second. I do believe I have 
some notes in the office that miaht -- 

Q All right. Then with sears to Vanquard, what 
have they indicated to vou with respect to this suit 
about the Malden Strike-off with the symbol “Cc” in the 
circle, which is Exhibit 4? 

A Mr. Nachlen informed me that he had seen this 
and that he was disappointed and kind of shocked that we 
would be knocked off in this fashion. I believe he called 
it a Chinese copy 

MR. GOLDBERG: Objection, your Honor. That is 
not responsive. We are talking about the copyright symbol 
on the back of the strike-off, as I understood the question. 
THE WITNESS: I understand it. No, there 
was no reference made to the copyriaht.symbol. He 


was talkina about the design. 


eee errant a 
a TS 
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MR. ROBERT STOLL: Then I withdraw that line of 
questions, your Honor. 

THE COURT: All right. 

MR. ROBERT STOLL: Your Honor, I believe it is 
within the comnetency of this witness to state the 
impact upon Greeff, to his own knowledce. 

THE COURT: Yes, but what is his knowledce? 
That is the point. Unless you lay a foundation which 
shows that peonle have seen this and reported to him 
and it affected his sales, it would seem to me everything 
else is speculation on his part, and I don't think 
it would be allowable. 

If vou lav a foundation, fine and qood. 

This fellow in North Carolina said, "Look, I 
saw a strike-off of this and it is terrible material. 
It is affectina our business here. Peovle think they are 
getting Greeff and they are aetting someth.no else"-- 


you can argue it from the facts that have been developed 


‘so far, but that would be legal argument. It wouldn't 


be factual arqument. 

MR. ROBERT STOLL: We have additional testimony 
on the issue and I would not press it further at this 
point. 


That is all, your Honor, for this witness. 


e 
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CROSS EXAMINATION 
BY MR. GOLDBERG: 
Q Mr. Johann, so there won't be any question about 
it, has any customer of Greeff come to you and told you 
or in any way suqqested tO vou that your conyriaht on 
"Contemplation" wasn't authentic because thev had seen a 
copyright notice on a Malden fabric? 
A Not to my knowledge. 
a) Do vou know who Belle Fabrics is, sir, B-e-l-1-e? 
A I do now. 
MR. ROBERT STOLL: Objection. This was not aone 
into on direct. 
THE COURT: That's right, but if vou read the 
new rules it provides me with discretion, rather than 
have the witness come hack aaain or he recalled, to have 
him testify on new matters, and since any lawyer can impeach 
even his own witness it seems to me it is better to have 


him here at one time rather than have him recalled and 


have him back here again. 


MR. ROBERT STOLL: Very good, your Honor. 


Mr. Johann, I show you a document -~ 
rHE COURT: Mark it. 
(Defendant's Exhibit A marked for 


identification.) 
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8) (Continuing) -- which contains the word 
“judament," and I ask you, Mr. Johann, if you can identify 
it. 

MR. ROBERT STOLL: I would like to see it. 

A If 1 can identify the word judament? 

1@) No, sir, can you tell the Court what the document 
is, and is that your sianature on the last pade? 

A It has no siaqnature on the last paae. 

0 I'm sorrv. 

Foraive me, sir. The next to the last pace. 

A That is my signature. 

(@) Do you recall sianing this document, sir? 

Do you know what this document is, Mr. Johann? 

A I don't know what the document is. I can't 
recall what it is, but that is my signature, and obviously 
I sianed it. 

THE COURT: You see, vou must be verv particular 
in this court when yon answer a question. 

Let me see that a minute. 

It is not your sianature at all. It is a 
photostatic copy of your sicnature. That is not vour 


original signature on here, is it? 


THE WITNFSS: No. 


THF CoURT: All riaht. Now, keen your wits 


about you, because you are here nrotectinu your interests, 
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and if you answer a question make sure yor know what you are 
talking about. I+ is a photostatic copy of a siqnature 
you made at some time. 

9 Do you recall, Mr. Johann, a dispute that Greeff 
had with Belle Fabrics? Let me even be more specific: 
With respect to the "Contemplation" desian. 

A I do. 

ca) Do you recall that Greeff settled that dispute 
with Belle Fatrics on or about October 29, 1975? 

MR. ROBERT STOLL: Objection, vour Honor. 
This witness may or may not recall -- 

THF COURT: Well, let him sav so. Mavbe he can 
refresh his recollection. 

(To the witness.) 

No vou rememher the date? 

THE WITNESS: I don't remember the date. 

@] No you recall, Mr. Johann, that vou sianed the 
judgment in connection with the settlement of that dispute 
with Belle? 

MR. ROBERT STOLL: He has already testified 
he doesn't recall this document. 


THE COURT: Well, all he saw was the second 


page. Let him look at it and see if it refreshes his 


recollection. 
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senna -semsemnaemssaaaamassmaiaaseit 
————— 


MR. ROBERT STOLL: The document does sneak for 


itself. 


THE COURT: Well, at this point he is not offering 


the document. lle has a number of reasons for askina a 


question like this. Number one, he could trv and test 


his recollection of past events, on a question of 


credibility, and there are a number of reasons why he 


could do that. So that is not sianificant at this point. 
I don't find that to be a valid objection to the form of 
the question. 
THE WITNESS: I do know what it is. I did siqn 
is a photostatic copy of mv siqnature. 
You say you do know what it is, Mr. Johann. 
What is it? 
That is the settlement between Greeff and -- 
MR. ROBERT STOLL: The document does sneak for 
itself. 


THE COURT: I will allow it. 


me Overruled. This also qoes into his intent. 


There are a number of other reasons. I don't want to 
into a catalog of them or a litany of them, but there 
allowable reasons for it to be posed in this fashion. 

I overrule the obiection, if it is an objection. 


Go ahead, please. 
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-- and Retle Fabrics. 
MR. GOLDRERG: We offer it in evidence. 
MR. ROBERT STOLL: I object, your Honor, that 
is only a portion of the rottlement and I object to it. 
THF. COURT: I will allow you to put in any 
‘other documents that you feel should he a part of it, but 
insofar as it is offered I will allow it. 
(Defendant's Exhibit A for identification 
received in evidence.) 

0 Mr. Johann, did you play any direct role in 
neqotiating the settlement with Belle, bv which I mean did 
you have any contact with Belle's lawyer, Belle's president 
or any other representative of Belle in that connection? 

A I didn't. 

Q Have you ever, to your knowledge, spoken with 
any representative of Belle to this date? 

A I said "Good morning,” to a gentleman this 
morning. That is the first time. 


Q The first time. 


Did you play any role of any sort, in determining 


the copyright notice that Belle Fabr’cs would use in 
selling fabric with the "Contemplation" desian? 
A What do you mean by, did I play any role in it? 


Did you prescribe the notice they would use? 
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No, I didn't. 
You testified before, Mr. Johann, that in 
Greeff Fabrics you copyright many of your designs. Is 
that correct, sir? 
A I said a substantial number of them, yes. 
@) And when you copyright them, what form does 
the copyright notice take? 
A What do you mean by "what form"? 
QO Weil, is it on the selvaqe of the fabric at 
every repeat of the desiqn? 
A Yes. 
fe) Mr. Johann, do you know the form of the copyriaht 
notice that Greeff Fabrics told Belle to use whenever 
it sold or delivered or advertised or promoted fabric 
using "Contemplatisn"? 
A Do I personally know? 


QO Yes, sir. 


A I don't. 


if 


0) Sir, do you recall, on or about May Sth: 2 
think it is May 5, 1976 -- it is hard to read -- 
making an affidavit in which you stated, "Greeff has 
never authorized the use of a hang taq or piece ticket 
copyright notice by Belle or a single notice per holt." 


Do you recall makina that statement? 
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I don't. 

MR. ROBERT STOLL: Are you going to hand that 
ot the witness? 

MR. GOLDBERG: I am qoinag to hand this to the 
witness. This is a very poor copy. I wonder if you would 
have a better copy of this. 

THE COURT: Is there an affidavit in the 
file here? 

MR. GOLDBERG: There must be, your Honor. 


I think the witness can probably read this, but if he 


has trouble -- 


THE COURT: All right. 


MR. ROBERT STOLL: May I see that? 
MR. GOLDBERG: Your Honor, I am not quite sure 


what is happening. 


THE COURT: He wants to make sure it is legible. 
He is showing it to his associate. 


MR. GOLDBERG: I haven't offered it yet. 


Lf 


ae MR. ROBERT STOLL: I would like to see anv 


proposed exhibits before they are handed to the witness. 


THE COURT: Weli, I don't know that you are entitled 


to that, under the circumstances. On the other hand, I don't 


see any harm in this. There is nothing secret in 


these proceedings, except some business things that have 
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to be protected in which both of you join, so except 
for that, I see nothing secret. 
Q Mr. Johann, I ask you to read this affidavit 
with particular attention to paraqraph one. 
(Defendant's Exhibit B marked for 
identification.) 
Q I ask you to read the affidavit, Mr. Johann, 
that has been marked Defendant's Exhibit B for 
identification. with particular attention to pvaraqraph 
one, and ask you if it is your siqnature on the last 
page and if you recall making that eiriaavic. 
THE COURT: There are two questions. Number one, 
is that your signature on there. 
MR. GOLDBERG: Rather, a photocopy of your 
signature. 
THE WITNFSS: That is a photocopy of my signature. 
THE COURT: Do you recall paragraph one? 


THE WITNESS: I do recall it, having read it. 


Q Now, Mr. Johann, my question is, since you 


testified you have no personal knowledae of what Greeff 

required Belle to do regarding a copyright notice, I am 

asking you the basis for the statement in your affidavit 
of what Greeff didn't authorize? 


A I think the statement savs for itself that we 
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2 would not authorize the hang taq -~- 

3 | .@) No, Mr. Johann. It savs Greeff has never 

4 | authorized. Not what it would do but what it did do. 

5 I ask you what the basis for this knowledae was. 

6 A I don't know what the basis for that knowledge 

7 was. 

8 | Q When you made that statement, did you have such 

9 | knowledae? 

10 A I do believe that they were having a vroblem. 

1] Q No, Mr. Johann, we are talking about authorizations 
12 } now, not whether there were problems. 

13 | A But you are asking me somethina that dates hack 

14 | several months, and you are askina for specifics. IT am 

15 \ not goina to answer you specifically. So if you are not 
16 ! goina to let me develop the answer I am just going to say T 

W7 don't recall. I mean, why should I say thinas for your 

18 convenience? 

19 ! Q I have no objection, Mr. Johann, if the Court 

20 (doesn't, to answering any way you think best. 

21 A So my answer is I can't recall. I can't say I 


; 


2 | knew at that exact moment precisely whv that statement 


it 


23 } was made in paragraph one, right now. 
24 


1) The fact is that you have never had any knowledae 


of what Greeff authorized Belle to do or didn't authorize 
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Belle to do, is that correct, sir? 
A No; it is not corcect. It is peripheral 


knowledge. 


c@) Where dia you get that peripheral knowledaoe? 


A From counsel. 

(9) Is there anv statement in this affidavit that 
says that vou were advised by counsel to that effect? 

MR. ROBERT STOLL: Objection. The affidavit 
speaks for itself, anda there is certainly no waiver 
of attorney-v. “nt privilege. 

THE COURT: All right. I will sustain that. 

(a) Mr. Johann, I show von what purposes to he an 
acreement dated October 20, 1975, between Greeff and Belle -- 
I should say a photocovy of what pnurnorts to be that 
agreement -- with what apnears to be your sianature, 
and ask vou if you can identify it. 

(Defendant's Exhibit C marked for 
identification.) 
MR. RORERT STOLL: May I see that? 
(Pause. ) 
MR. GOLDBERG: Your Honor, I would like to 
offer Mr. Johann's affidavit, which has been marked 
Defendant's Exhibit B for identification, as an exhibit. 


MR. ROBERT STOLL: No objecticn. 


apeseremnesitncenanerseieinnmersrsensees ate a a 
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THR COURT: Received. 
MR. GOLDBERG: I quess it is already a part of 
the court files. 
(Defendant's Exhibit B for identification 
received in evidence.) 


QO Mr. Johann, can you identify the agreement which 


has been marked Defendant's Exhibit C for identification? 


A I can identify it, and t is a nhotocopy of my 
signature. 

MR. GOLDBERG: Thank you, your Honor, and I 

offer this in evidence. 

MR. ROBERT STOLL: No objection, vour Honor, 
lona as it is a leqible copv. 

THE COURT: Suopose we take a short recess. 
have been going since 9:29. 

(Defendant's Exhibit C for identification 

received in evidence.) 

(Recess.) 

(In open court.) 

0 Mr. Johann, I show you a photocopy of what 
purports to be an amendment to the aacreement of October 
20th, which has been marked Defendant's Exhibit C. 

(Defendant's Exhibit D marked for 


identification.) 
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Q Now I ask you, Mr. Johann, if you can identify 


Defendant's Exhibit PD for identification? 


MR. ROBERT STOLL: I ask counsel whether that 


document has the witness' signature on it anywhere? 


MR. GOLDBERG: Counsel, of course, knows that 


it has the signature of Samuel Stoll. I am not going to 


make a mystery and ask if Mr. Stoll was authorized to 


siqn it on hehalf of Greeff. 


A Mr. Stoll was authorized to siqn it on hehalf 
of Greeff. 
(Defendant's Fxhibit D received in 
evidence.) 
Q The exhibit states that Greeff is to be paid 
Was Greeff paid $19,990? 
MR. ROBERT STOLL: I ask that the witness be 
shown the document -- 
THE COURT: Which document is that? 


MR. GOLDBERG: Defendant's Exhibit A. The 


“witness hasn't stated he doesn't recall. 


(9) Do you recall Greeff getting $19,999 from Belle 
pursuant to that instrument which you are holding? 

A I do. 

9 Now, sir, pursuant to this judgment, which is 


marked Defendant's Fxhibit A, did Greeff drop its copyright 
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infringement suit against Belle? 

MR. ROBERT STOLL: Objection. Calling for a 
conclusion on the part of the witness. Possibly a legal 
conclusion. 

THE COURT: I will allow him to answer if 
he knows. He is the executive officer. He ought 
to know. 

A We did. 


Q To your knowledge, sir, did Belle set any 


conditions at that time with respect to its willingness to 


enter into this judgment, other than that vou would drop 
the lawsuit? 

MR. ROBERT STOLL: Objection, your Honor. There 
are exhibits here, which counsel has entered into 
evidence, and those exhibits clearly bear on this question 
and I ask that the witness be allowed to refer to them. 

THE COURT: Well, he can, if he doesn't remember 
what the other conditions are. 

Do you remember without looking at the other 
exhibits what the conditions were? 

THE WITNESS: No, your Honor. 

THE COURT: Well, give him the papers to refresh 
his recollection. 


MR. GOLDBERG: Your Honor, I don't know that the 
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other papers will refresh his recollection. He hasn't 
said so. His counsel has. I haven't been able to ask 
a question without an objection. 

THE COURT: Well, ina noniury case, it is 
kind of silly, but this is my 28th vear as a judae, and if 
I can't recognize -- 

THE WITNESS: Would you ask the question acain? 

9 At the time Belle signed this judament and paid 

you the $10,990, did they set any conditions other than 
that that you would drop the lawsuit? 


A I must confess I don't recall specifically 


whether the conditions were set specifically after we 


dropped the lawsuit. 

Q What conditions are you referrina to, Mr. Johann? 

A At a later date - - and I can't tell you the 
exact date -- I reluctantly, and I mean reluctantly, 
aareed to let them fulfil the commitments that they had 
made prior to us dropping the lawsuit. 

0 Well, Mr. Johann, the question was whether 
Belle had set any conditions -~- 

A I don't recall if it was at that point, and 
that is what I said to you in the beainnina. 

a) I am sorry. I am not sure if I understand your 


testimony. 
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Mr. Johann, my question is not what you agreed 
to but whether Belle set anv conditions to its 
settling the lawsuit other than that you would rop the 
claim and they would pay you $10,909. 

MR. ROBERT STOLL: I object. If the question 
implies other conditions than are set forth in the 
agreements I wish he would explain it. The aqreements 
speak for themselves. 


THE COURT: I am qoing to allow this man, since 


he is the executive officer of the corporation, to give. 


his recollection of what his understanding of it was of the 
conditions of the settlement. 
The $10,900 they paid you: Was this damages or 
for a license as far as you were concerned? 
THE WITNESS: As far as I was concerned, that 
was damages. 
THE COURT: Then you dropped the suit? 
THE WITNESS: Yes. 
THE COURT: Were there anv other arrrangements 
or conditions set as a result of this judament? 
THE WITNESS: We gave them a license. 
Q To do what? 
A To dispose of inventory and meet the commitments 


that they had. 
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Q When you say “and," does that mean vou authorized 
them to purchase other qoods bearing the design? 
MR. ROBERT STOLL: I object to it. 
THE COURT: Read the question. 
(Question read.) 
THE COURT: I will allow him to answer it. 
A I honestly don't recall if that was a condition 
of the license. My concern at that time wasn't to penalize 


these people, and there was evidence brought forth to me that 


if we didn't allow them to have the license their business 
would be put in serious jeopardy, and we didn't want 


to do that. 


MR. GOLDBERG: I move to strike it as not 
responsive, but there is nobody here -- 

THE COURT: I don't know that it answers the 
question. Maybe if you listen to the question again, you 
might answer as far as that question is concerned rather 


than what was your reasoning at the time. 


(Question read.) 


Other than what they had already had in inventory. 


A t don't believe that we authorized or it was our 


intent to authorize them to purchase other aoods. 
Q Are you aware, sir, that at the time this 


judgment was siqned by you, Belle had purchased from abroad 


sane ESS SSS SISOS sss ca 


& 


126a 


mor f Johann-cross 49 
and/or sold no more than 11,0999 vards of fabric containing 
your design? 

A That i3 what the judoment says. I just read iC. 

0 Are you aware that t) date they have sold 55,999 
yards uncer your license? 

A I a.. aware of it. but I don't think it is 
unusual, because I do think they had many, many commitments, 
and that is what I tried to say to you. 

Q Mr. Johann, if thev had 11,999 yards and under 
the judqment they sold 55,009 this would stronaly suqcest 
that they purchased 55,900 vards? 

A Yes. 

9 And you received $16,999 in rovalties? 

A I don't know the amounts. 

Q But you received rovalties? 

A That is correct. 

0 Over the $19,990 you aot in connection with 
the judament? 


A That is correct. 


MR. GOLDBERG: May I have one moment, your Honor? 


(Pause.) 
MR. GOLDBERG: I have no further questions of 


this witness, your Honor. 
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REDIRECT EXAMINATION 
BY MR. STONT: 
0 Under the limited license which Greeff aranted 
to Relle -- 

MR. GOLDRFRG: Objection, your fonor. There is 
no suqaestion that there was a limited license -- 

MR. ROBERT STOLL: If the phraseoloay is taken 
from the license it would be. 

MR. GOLDRERG: Well, I can't imanqine what an 
unlimited one would be if that is -- 

THF COURT: Well, if there is somethina that 
describes it, I will allow it. You can cross examine 
him to indicate that the word "limited" is really not 
a correct desiqnation of what in fact the license does. 

MR. GOLDBERG: Thank you, your Honor. 

MR. ROBERT STOLL: I will withdraw that, in 
any event, to avoid implication. 


OQ Mr. Johann, was it your understanding in entering 


, into the settlement arrangement of the Belle litigation 


with Belle, that Relle was permitted to ao out and 
hunt for new customers under the license aareement? 
A No, it wasn't. 
9 Was it your understanding that Belle was to go 


out and actively promote the nattern which was involved 
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in the Relle litigation? 

MR. GOLDBERG: These ace very leading questions. 

THF COURT: They are, with a party to the 
litigation. Maybe you ought to let him tell you what his 
understandina was rather than answer leadina questions. 
But he alreadv said that before. He said that before that 
all he did -- he didn't want them to get hurt and he 
wanted them to fulfil their orders and that was the end 
of it, that is what nderstood him to say. 

THE WITNESS: That is what I meant. 

MR. RODERT STOLL: I have no further questions. 
RECROSS EXAMINATION 
BY MR. GOLDBERG: 

9 Just one brief question: 

Mr. Johann, you testified that vou aranted 
reluctantly, you granted this license to avoid putting 
Belle out of business or hurtina them verv badly,is 
that correct, sir? 


A That is correct. 


Q And is it so, sir, that Relle came to vou literally 


begging you to aive them this license? | 
A Not to me personally, but they did to me 
throuch counsel. 


9 And that Belle said to you that thev desperately 
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needed this license to sawe their business? 

A I don't think they used those exact words, hut 
they said they would be hurt financially. 

Q Ana therefore they asked you to be, in effect, 
generous with them and grant the license; is that correct, 


sir? 


I think that would he a fair assumption. 


MR. GOLDBERG: I have no further questions. 


MR. ROBERT STOLL: No further questions. 


(Witness excused.) 


MR. ROBERT STOLL: I call Mr. Daniel Drinkard. 


DRNIEL M. DRINKARD, called 
as a witness by the plaintiff, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. ROBERT STOLL: 
c@) Mr. Drinkard, what is your residence address? 
219 Butterfield Drive, Jamestown, North Carolin’. 
Q What is your present occupation? 
A President of Stanton-Cooper Upholstery Compan’. 


High Point, North Carolina. 


(@) Mr. Drinkard, are you familiar with the upholstered 
furniture industry? 


A Yes, I am. 
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Q Will you please describe vour familiarity with 
that industry? 
A From 1965 until 1974 -- 
MR. GOLDBFRG: Forqive me for One moment. Your 
Honor, I am not sure why this witness is here, so I don't 


know whether I should object to his testimony. 


THE COURT: What is your offer of proof, Mr. 


Stoll? 

MR. ROBERT STOLL: The offer of proof is that 
the damaae done to Mr. Drinkard's company by the existence 
of the Malden strike-off bearing the eavevene notice an” 
the reputation of the plaintiff in the industry as known 
personally to him, and his personal knowledae with respect 
to his company's practice in respect to the use of 
the piece ticket. 

MR. GOLDBERG: With resnect to the first item, 
in the deposition of Mr. Jchann, I not only asked him 
who were the customers who may have advised him ahout the 
, strike-off notice, but I also asked him if he had 
records to refresh his recollection, and I asked him every 
question I could to see whether we would he faced with 
this kind of a witness today. 

Mr. Johann testified he had no names and so 


forth. I don't think we should be surprised bv this 
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witness. 

MR. RORERT STOLL: I was never asked to identify 
the witnesses. Moreover, if Mr. Johann doesn't know the 
answer to the question he certainly can't manufacture 
for the purposes of the denosition. 

THE COURT: But the purpose of discovery 
is to be able to talk to these people and find out what, 
if anv other witnesses, they want to produce. 

MR. ROBERT STOLL: The question we never nosed. 

THE COURT: If the executive officer says he 
doesn't know the names the assumption would be that he 
can't produce anvbody. There was no pretrial order here. 

MR. ROBERT STOLL: No, your Honor. 

THE COURT: Usually in a pretrial order vou 
put the names of the witness, but as I indicated before, 
the onlv relief I see is survrise, and I will allow you 
to develop any other evidence at a future date which 


will be in answer to this evid- .°e on his part as far 


€ . 
,as that is concerned. 


MR. ROBERT STOLL: That is a rather onen-ended 
invitation, your Honor. 
THF COURT: Yes, it is, and that is the peril 


that you are in when vou do that. If you were on the 


other side you would definitely ask exactly the same 
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questions. You woulda want to know who thev were, and you 
would want an opportunity to contradict the testimony. 

I am agiving him no more than I would give you 
in the same position. 

MR. ROBERT STOLL: I am not suandesting otherwise, 
except the question of time. 

THR COURT: Well, nine and a half times out 
of ten the lawver says, "The heck with it. I am not qoina 


anv further with it." 


We will find out when you both rest. 


fa) I believe vou were statina your familiarity, Mr. 
Drinkard, with the upholstered furniture industry. 

A From 1965 until 1974 I was employed by the 
Lane Company. Puring that time I snent four vears in 
the financial nart of the business, and then for four and 
a half years I was president of Clyvde-Pearson Company. 
which was an upholstery division of Lane. 

In 1974 I resianed and formed my own company, 

, the Stanton-Cooper Company, as I have stated, which is 
a manufacturer of upholstered furniture. 

fa) Would vou describe the tvne of business which 
Stanton-Cooper does? 

A Stanton-Cooner manufacture sofas and loveseats 


in the medium to high-orice ranqe. 
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9) Are vou familiar with the plaintiff in this 
action, Greeff Fabrics, Inc.? 
A Yes, I am. 


Will you please state vour familiarity with 


A I have been familiar with Greeff Fabrics since 
1970, when I came in the uvholsterv part of the industrv. 
Prior to that I was involved in niececoods. Greeff 
Fabrics has the reputation of being a very high stvle, 
original, saleable line. 

When I became nresident of mv company, Greeff 
wasn't one of the products we had. At that time to improve 
our position in the marketvlace we felt it imnortant to 
have Greeff Fabrics in our line. Greef* has a rep of 
being very selective in whom they sell their distribution 
patterns. 

At that time I was in New York with the executive 


vice-president of the Lane Companv with the specific nurnose 


wof acquiring the Greeff line for the Stanton-Cooner 


Company, which we did. 

When I found out that Greeff Companv was the 
line we specifically wanted, because they are well known 
in the industry and it is highlv saleable, and we wanted 


to buv that fabric line. We did huv that fabric line. 
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We started our comnanv in Julv, and we houcht that fabric 
line in the latter nart of Julv. It was, if not the first, 
the second fabric line which we houaht. 

ia) Mr. Drinkard, are vou familiar with the symbol 
which annears on the back of Plaintiff's Fxhihbit 4 between 
the words "Malden" and "Strike-off", and I hold the exhibit 
un for your insnection. 

A The "C" in the circle is a convriaght symbol, that 
is traditionally, as far as I am aware, nut on fabric to 
symbolize that it is copyriohted by the manufacturer. 

0] What is your underatandina of the meaning of the 
copvriaht notice, "C" in the circle? 

MR. GOLDBERG: Objection, vour Honor. 
not an attorney witness. 

THE COURT: Sustained. 

MR. GOLDRFRG: It is a request for a lecal 
conclusion. 


MR. ROBERT STOLL: Withdrawn. T will renhrase 


,it, your Honor. 


0) What is your understandina, as one in the 
industry who deals with these fabrics, of the meanina of 
such a notice on fabric that vou deal with? 

MR. GOLNBERG: Your Honor, there has been 


absolutely no testimonv bv this witness that he's ever 
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seen a piece of fabric with a "C" in a circle before, 
that he deals with this sort of fabric. 

THE COURT: Lav a foundation. 

QO Have vou ever seen fabric that hears the svmbol 
"Cc" in the circle on it? 

A Yes, I have. 

12) Have you seen it frequently? 

A Yes, I have. 

Q Have you seen it in the reqular course of 
business at Stanton-Cooper? 

A Yes, I have. 

@) What is the meanino of "C" in the circle to you 
as an upholstered furniture manufacturer? 

A It means to me that the commany that is manu- 
facturina that fabric has a conovrighted design on that 
that they and only they can reproduce. When I look at 
a fabric that is copvriahted I am under the assumption 


that the design will not be reproduced hy any other 


€ . . 
company because they have a copvriaht on that desian. 


0 Does that have anv imnortance to vou in your 
company, Stanton-Cooper? 

A Yes, it does. 

ca) What .is that importance? 


Well, specificallv, when we know a fabric is 
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covyriahted we know that the desian is not aoinag to be 


plagiari ed or knocked off, as the term is used in the 


industry, by other people, that we can safelv buy the 


desian and put it in our line, that it will he limited 


to the number of peonle who manufacture that given design. 


(@) Does your company, Stanton-Cooper, purchase the 


fabric desian of the plaintiff in issue here -- 
and I show you a specimen, Exhibit 3-Rf. 

A Yes, we did. 

@) No vou recoanize that fabric? 


A The fabric is "Contemplation", out of the Greeff 


ia) Do vou know of vour own knowledae whether the 
"Contemplation" desian has a copyriaht notice on it? 

A Yes, it does. 

Q Does that plav anv part in your purchasing this 


fabric from Greeff? 


A Well, as I stated before, one of the thinas about 


e creeff fabric is its individuality. It is recoanized 


in the industry for its design, its coloration, and as a 
fabric buver, Greeff fabrics are hiacher vriced than most 
prints in the marketplace. You oay a premium for a Greeff 
fabric. Part of the price I pay for the Greeff fabric 


to me is assurina me that it is not aoina to he knocked 
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off by any other print houses or textile houses. 


Part of the price I pay for Greeff fabric assures 
me that it is an original design. 

Q Has there been an impact on Stanton-Cooper based on 
the existence on the market of the defendant's fabric, 
Exhibit 4, with the symbol "C" in the circle on the back? 

A I have no way of stating that. It is my concern 
that there will be an impact, because of the significance -- 

MR. GOLDBERG: Your Honor, that is not responsive 
to the question. 

MR. ROBERT STOLL: I withdraw the question. 

THE COURT: All right. 

Does Stanton-Cooper purchase fabric in full rolls? 

A Yes. 

Q Are you personally familiar with the means used 
to identify rolls of fabric when they are purchased by 
companies such as Stanton-Cooper? 

A Yes. 

Will you identify those means? 

MR. GOLDBERG: Your Honor, I am going to object 
to testimony about any other company other than his own. 
He has had his company for two years. Before that he 
was a financial officer, with unspecified functions. I 


don't think he is qualified to testify what other furniture 
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manufacturers do. 

MR. ROBERT STOLL: I will be glad to limit the 
question to his own knowledge and his own company. 

THE COURT: All right. Go ahead. 

A The piece ticket is the manufacturer's identifi- 
cation that is on the roll of fabric. It historically 
has the manufacturer's name on it. It has the contents of 
the fabric. It has the yardage on the fabric. It will 
have many times the 1 2peat of the fabric, the pattern name 
or number and the color identification. 

It is used by my company and the company that I 
was previously responsible for as a means of identifying 
that particular fabric. The piece ticket is used in your 
receiving reports to verify the yardage that is indicated on 
the ticket against what your records show as the yardage you 
receive. In any company the piece ticket is kept 
with the fabric until the roll of fabric is used up. We 


use it to substantiate any claims that we have against 


gehe manufacturer as far as quality or number of yards 


shipped or the proper identification of the pattern itself. 

Q Are you aware that Malden has fabric on the market 
corresponding to Exhibit 4? 

A Yes, I am. 


Q Are you able to state whether the existence of 
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te 


such fabric on the market by Malden will have any affect 


3 upon your purchases of the Greeff fabric, Exhibit 3? 

4 | A I currently -- 

5 1 MR. GOLDBERG: Your Honor, that has aiready been 

6 || asked and answered. 

7 7 THE COURT: No, this is a different question. 
8 MR. GOLDBERG: I withdraw the question. 
9 4 THE COURT: The point is, is he going to be 
; 10. affected. Are you going to buy more from Greeff. 

Wo | THE WITNESS: I currently have 20,000 yards to 
e my knowledge or thereabouts on order of that particular 

13 pattern with Greeff. It is the number one selling pattern in 
l4 | my line. I have forecasted my needs for December. I am 

15 concerned that there are knock-offs in the market -- 

16 MR. GOLDBERG: Your Honor, I object. 

17 THE COURT: That is a different question. The 

18 | question is, is this going to affect your purchases from 

i9 Greeff? Answer that yes or no. 

20 o MR. GOLDBERG: Are we speaking about the copy- 

21 right notice? 


THE COURT: No. It is a question of nis intention 
to buy. 


MR. GOLDBERG: Isn't that on the question of 
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THE COURT: Well, suppose you rephrase he 
question. 

Q Are you aware of the existence of Malden fabric 
containing patterns similar to the Greeff "Contemplation", 
have a "Malden" "C" in the circle on the back? 

A I am aware of the pattern not being in existence. 
I was not aware of the "C". 

Q All right. 

If you are informed of the existence of such 


tabric on the market bearing the "Malden" "C" in the circle 


strike-off on the back, would you then be able to state the 


impe sat would have upon your purchases o* the “Contemplati. 
fabr:.-¢ 
MR. GOLDBERG: Objection, your Honor. The wit- 
ness has already said he never saw it. 
THE COURT: Well, this is a hypothetical 
question. I will allow it for whatever it is worth. 
A Could you give me the question again? 
(Question read.) 
Q If you don't understand the question, I can 
rephrase it. 
A Would you rephrase the question, please? 
Q If you were to assume, without knowing it, 


if you were to assume the fact that there is such Malden 
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fabric on the market bearing the "Malden" "C" in the 

circle strike-off on the back, under that assumption, 

would you be able to formulate an opinion as to the 

impact of that on your company with regard to the purchases 


of the Greeff fabric? 


MR. GOLDBERG: Your Honor, I object to that. There 


is absolutely no evidence that there is any Malden fabric 
on the market, as Mr. Stoll put it, with a "C" in the 
circle on the back. On the contrary, there was never any 
sich thing, as we will show. 

If we are going to ask a hypothetical, let's limit 
it to a few strike-offs that may have been ir the hands of 
salesmen and nothing else, not anything on the market. 

MR. ROBERT STOLL: In response to that, I would 
refer your Honor to the answer to the amended complaint, 
Paragraph 6, which indicates that strike offsare never sold 
or used in any manner except as samples for solicitation 
of orders. 
oo THE COURT: The question you posed is much more 
expansive than that. It does not incorporate that 
language in the question. The question now, as put to 
the witness, would seem to be that these materials were 
out on the open market rather than in the hands of salesmen 


who were going around with swatches, or whatever they called 
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Q I then modify the question to ask you to assume, 
as stated in the answer, that strike-offs such as 
Plaintiff's Exhibit 4 are being used as samples for the 
solicitation of orders, and I ask if you are then able, assum- 
ing that to be a fact, to state whether that would have any 
impact upon your company's purchases of the Greeff 
“Contemplation” fabric? 

A May I ask a question? 

How you phrased it, it is being used to 
solicit sales, is that correct? 

Q Yes, that svoecimen or ones similar to it. 

A As I said earlier, that part of buying a Greeff 
fapric. << 


THE COURT: Wait a minute. The answer is yes or no 


and then if you are asked for an explanation you can give 


it later on. If you are not asked, that is the end of 


Are you abie to give an answer to the question that 


No. 


You are not? 


THE COURT: All right. Now, that is it. 
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CROSS EXAMINATION 
BY MR. GOLDBERG: 
Q I'm sorry, I didn't catch your name? 
A Drinkard. 
Q Mr. Drinkard, who invited you to come here today? 
A 
Q And who called you beforehand with respect to this” 
Who made the first contact? 
A Mr. Stoll. 
Do you know who told Mr. Stoll to call you? 
No, I don't. 
Do you know where he got your name from? 
A Excuse me. I would assume that Mr. Leighton, 
the vice-president -- 
MR. ROBERT STOLL: Objection. If the witness 
cannot state of his own knowledge, I don't believe an 
assumption would be of any value. 


THE COURT: That is true. If you don't know, 


I will accept your assumption. 
I would assume that Mr. Leighton, vice-president 


of Greeff, gave him my name, because I have complained 


to Mr. Leighton about the "contemplation" knock-offs, 


because we have such a commitment to the pattern. 
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When was the first such compliaint that you made 


I would say it was when the Belle fabric came out. 
Do you remember when that was, sir? 
A The "Contemplation” pattern was bought in '74. 
I believe it was the spring of ‘75. 

Q So in the spring of '75 you complained to Greeff 
that Belle was knocking off "Contemplation" and thereby 
hurting your sales, is that correct? 

A Yes, 3ir. 

Q And are you aware that thereafter Greeff licensed 
Belle tc continue doing exactly that? 

MR. ROBERT STOLL: Oh, your Honor. That is 
a pure conclusion and it is argumentative. 

MR. GOLDBERG: It is cross examination. 

THE COURT: I will allow it. 

Are you aware of that, sir? 

A I am aware of it now, yes. 

’ Q Are you aware that Bell has continued to this very 
ee 
day to sell a knock-off of "Contemplation"? 


A Yes, I am. 


Q Are you aware that they are selling it at very 


| large quantities in the market? 


A Yes; I am. 
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Q In fact, when you go to the various trade shows 
don't you see it, coming and going? 
A Yes, you do. 
Q When you buy fabric from Greeff, is that confined 
to your company? Do you know what that means, by 
the way: Confined? 
A Yes, sir, I do. 
Q Do you have a confinement contract so that they 
can't sell it to anybody else? 
A No, sir. I have been offered such an agreement. 
Q You have been offered it by Greeff? 
A Yes. 
Q Have you been offered it with respect 
"Contemplation"? 
A No. I have not asked for it. 
And you have not been offered it? 
Yes, I have. 
With respect to "Contemplation"? 
Yes. 
When were you offered this confinement contract? 
About six months ago. 
That would be October or November of last year? 
Yes, sir. 


And they said they would confine the "Contemplation" 
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design to your company? 

A They would confine it to not selling any more 
accounts on it. 

Q And did they advise you at that time that they 
had licensed Belle to sell a knock-off of that “Contemplation” 
pattern? 

A No, sir, they didn't. 

Q You mentioned that Greeff is very selective. 
By that do you mean t!.at if I am just an unknown -- let's 
say I want to start as a furniture manufacturer tomorrow 
and I go over to Greeff's showroom on 55th or 56th 


Street, wherever it is, in Manhattan, and I walk in and 


say, "I am a manufacturer of sofas. I would like to buy 


your fabrics." 
Now, will they sell to me, to your knowledge? 
MR. ROBERT STOLL: Objection. This man 
doesn't represent Greeff. We had a witness on the stand 
who represented Greeff and could answer the question. 
me THE COURT: Yes, but he asked, "Do you know," 


and if he doesn't know except from hearsay -- keep that in 


mind. 


You don't know that? 
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Q What do you mean when you say Greeff was 


selective? 


A It is my opinion that Greeff is selective in whom 


they sell, but they tend to sell houses of manufacture 


of better quality of furniture. By that I mean we 


match, we tailor, we have a good quality. 


Q Did you ever hear of anybody who tried to buy 


from Greeff who was refused? 

A Yes. 

Q Who? 

A The company that I was previously president of 
couldn’t get the Greeff line. 

Q You feel the Greeff line is very valuable to 
you, don't you? 

A Yes, sir, I do. 

Q And as far as you understand it, Greeff could 
refuse to sell to you if they wanted to, couldn't they? 

A I don't think they could at this stage. 

Q I mean, sell any more fabric, enter into any new 
contracts. 

A Yes. 

Q And you want them to keep selling you, don't you? 

Yes. 


And are you here under subpoena today, sir? 
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No, sir. 

You are voluntarily? 

Yes, sir. 

At Mr. Stoll's request? 

Yes, sir. 

MR. GOLDBERG: I have no further questions. 

MR. ROBERT STOLL: No further questions. 

THE COURT: You may step down. 

(Yitness excused.) 

MR. ROBERT STOLL: I caili Mr. Jere 
and I believe at this stage his attorney, Mr. Popper, 
ought to be called into the courtroom as well. 

MR. GOLDBERG: Your Honor, I object to that. 
Both of these gentlemen have been subpoenaed by me. If 
he wants to call them I ask that he call Mr. Popper first, 
so Mr. Popper will not be here when Mr. Lewkowicz 
testifies. 


THE COURT: I know what you are talking about, but 


el don't believe I can prevent people from calling witnesses. 


Under the new rules, I have control as to the order in 
which the witnesses should be called. 

MR. GOLDBERG: Yes, your Honor. 

MR. ROBERT STOLL: It is discretionary. 


THE COURT: It would seem to me, it would be fair. 
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Otherwise there wild be no reason to keep him out. 

MR. GOLDBERG: Exactly, your Honor. 

THE COURT: As I indicated to the lawyer, I 
didn't want him to be affected even subliminally by the 
testimony. 

MR. ROBERT STOLL: We aren't calling Mr. Popper. 
We are calling Mr. Lewkowicz, and notwithstanding Mr. 
Popper's subpoena, I don't believe it should interfere with 
my right to call Mr. Lewkowicz. 

MR. GOLDBERG: I ask Mr. Popper be called now. 

THE COURT: Did you take a deposition of Mr. Popper. 

MR. GOLDBERG: We have depositions of both gentle- 
men, your Honor. 

THE COURT: Then he would have to contradict 
his own statements. Since you have had an opportunity to 
have him under deposition, I would allow him to ke in the 
courtroom. 


MR. GOLDBERG: I am sure he would not testify 


wuntruthfully, but as your Honor stated he could be 


affected subliminally. 
THE COURT: Well, since there is a deposition in 
the case and you can go back into the deposition I will allow 


him to be present. 
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2 JEREMIAH LEWKOWIC 2, called 

3 | as a witness by the plaintiff, being first duly 

4 | sworn, testified as follows: 

5 MR. ROBERT STOLL: Just so the record is clear, 
6 your Honor, one further statement with respect to your 


‘ | permitting Mr. Popper to be here: 


: Mr. Popper was present at Mr. Lewkowicz' 
deposition. In fact it was taken in Mr. Popper's office. 
10 DIRECT EXAMINATION 

i BY MR. ROBERT STOLL: 

12 Q Mr. Lewkowicz, will you state your residence 
Is address? 

4 A 1310 Alexander Avenue, Fairlawn, New Jersey. 
15 Q And what is your occupation? 


16 A President of Belle Fabrics, Inc. 


Q Mr. Lewkowicz, I show you a fabric which has been 


entered as Plaintiff's Exhibit 6 and I ask you if you have 


ever seen the pattern which is shown in this fabric? 


’ 


20 j A Yes. 


“ Q Will you please state where you have seen this 
pattern before? 
3 A This sample or the design? 
The design. 


The design, Belle Fabrics is running this design 
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for many, many years in our line. 
Q I hand you a specimen of fabric and ask you 
if you can identify it? 
A Yes. 
MR. ROBERT STOLL: I ask that this be marked as 
Exhibit 9. 
(Plaintiff's Exnibit 9 marked for 
identification.) 
Q Could you please identify Exhibit 9 to the 
Court? 


A Yes, it is a pattern we call "Monroe", color 


Is this your own fabric, the Belle Company fabric? 
Yes. 
MR. ROBERT STOLL: I ask that this be entered 
in evidence. 
MR. GOLDBERG: I have no objection. 
(Plaintiff's Exhibit 9 received in 
evidence.) 
Q I put your fabric, Exhibit 9, and Malden fabric, 
Exhibit 6 side by side and I ask you whether they are the 
same? 


MR. GOLDBERG: Your Honor, I object to the 


question. Is this a new copyright case that is just 
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stated? 


MR. ROBERT STOLL: If it please the Court, we have 


testimony in the depositions in this case that Malden 


doesn't copy, and I am demonstrating here that indeed 
Malden does copy. 
MR. GOLDBERG: What? 
MR. ROBERT STOLL: And is in fact known in the 
industry as a knock-off house, and the fact is that by a 
strange coincidence they knocked off to my knowledge, two of 
the patterns cf Belle Fabrics involved in prior litigation, 
and in support of this I read to your Honor from 
page 70 of the deposition of Mr. Sanford Levine in 
which a question is eared: 
"Q Do you have any knowledge of any other Belle patter. 
that Malden has copied? 
"A To the best of my knowledge, we have not. 
"Q Who would know? 
"A I should know.” 
MR. GOLDBERG: Your Honor, obviously we at 
the deposition reserved our right to object to a question for 
irrelevance. We object to this question as wholly 
irrelevant, whether Malden knocked off Belle at any time 
or any other company is irrelevant. I think Mr. Stoll's 


gratuitous remark about being known as a knock-off company 
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is so inflammatory that if there was a jury here I would 
have to ask for a mistrial. 

I am flabbergasted that the suggestion should 
be made in that manner. 

THE COURT: I will reserve decision in this 
matter. Do you have any cases that this is allowable? 

MR. ROBERT STOLL: I offer this as proof of 
conduct, your Honor, and credibility of witness. The 
only witness who could identify the Belle fabric would be 
a representative of Belle. 

THE COURT: I will reserve decision on the 
introduction of this No. 9. 

MR. GOLDBERG: Your Honor, I am looking for the 
specific rule of the new federal rules of evidence which 
specifically provides that evidence of a course of conduct 
cannot be used in this manner and certainly I have never 
heard in a copyright infringement case you can show 


that a defendant infringed somebody else's copyright 


and bootstrap yourself into an infringement. 


MR. ROBERT STOLL: Well, infringement is admitted 
in the pleadings and as far as the federal rules are 
concerned it is my understanding that that refers to 
criminal conduct. You can't use a course of conduct to 


impute a criminal activity. That is not involved. 
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MR. GOLDBERG: I will find the rule. It is 
a civil rule. 

THE COURT: Well, I know the rules, but I 
don't know of any case that allows that and I should like 
,ou to give me some law on it. 

MR. ROBERT STOLL: I will, your Honor, and I 
would like to present Malden's fabric Exhibit 7 and a 
fabric which I ask be marked. 

(Plaintiff's Exhibit 10 marked for 

identification.) 

MR. GOLDBERG: Your Honor, before I think we can 
go any further, can we find out if that Belle fabric was 
copyrighted? 

MR. ROBERT STOLL: You ma, ask the question of 
the witness at the time of your examination. 

MR. GOLDBERG: It is a necessary foundation, 
your Honor. Before you can knock somebody off they have 


to have a copyright; otherwise it is public domain and it 


ais free for anybody to use. 


THE COURT: I think it is a fair question. 

MR. ROBERT STOLL: We aren't in response 
to an earlier question making out two new cases of copyright 
infringement. The offer of proof is to show course of 


conduct. 
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THE COURT: How is he violating any law. 

What course of conduct? A lot of manufacturers must take 
articles in the public domain and use them. It is a 

question of whether they take copyright articles and infringe. 
That is critical in our case. 

MR. ROBERT STOLL: Your Honor stated you would 
take this subject to our providing a case to you and 
I certainly accept that. 

THE COURT: Well, all right, but I would still 
like to know whether these were copyrighted. What is the 
fact? 

Mr. Lewkowicz, were either of your fabrics, Exhibit 

No. 

Q -- or 10 for identification copyrighted by Belle, 
to your knowledge? 
A No. 
THE COURT: I will reserve on it, but frankly I 


don't think they have any relevance at this point. You 


»Will have to persuade me otherwise. 


MR. ROBERT STOLL: Then just let me finish up 
the question subject to your Honor's ruling. 
Q Mr. Lewkowicz, do you recognize Exhibit 10 for 
identification? 


A Yes. 
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Will you describe it? 


A It is our design, we call it "Castle." 


Q I show you Exhibit 7, which is a Malden fabric, and 


your fabric, Exhibit 10, and ask you whether the pattersn 
are the same? 
A That's right. 

MR. ROBFRT STOLL: If it please the Court, 
one other matter of relevance here which I neglected to 
mention, and I am sorry, is that Exhibit 6, the Malden fabric, 
has a copyright notice on it, and this is directly in 
point in connection with the second cause of action, 
namely, the application of a Malden copyright notice to 4 
fabric pattern, which is not of Malden's own creation, 
but is a knock-off. That is not true, I hasten to add, 
with respect to the second. We don't have a strike-off 
with the Malden "C" in the circle on that. 

MR. GOLDBERG: Your Honor, we have already 
stipulated at Mr. Stoll's request that as of March 19th 
wae this year all of Malden's print patterns in fact had 
strike-offs with "C" in a circle although we don't claim 
copyright with any of them. It is already stipulated. 

With respect to these two items, the one with the 
"Cc" in the circle we assume must have been done before 


March 19th and the one without the “C" in the circle after 
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March 19th. That is stipulated. 

THE COURT: Well, you car. argue that later. At 
this time I will reserve on whether I am taking them or not. 

MR. ROBERT STOLL: Reserving all rights to furthe- 
examine this witness if the witness is called by the 
defendant as its own witness. I have no further questions 
at this time. 

MR. GOLDBERG: Your Honor, ® certainly ask the 
Court's induigence to finish with Mr. Lewkowicz so he 
doeza't have to stay around and testify twice. 

THE COURT: All right. 

MR. ROBERT STOLL: Your Honor, I have been 
instructed by senior ccunsel, a few further questions, if 
I may. 

BY MR. ROBERT STOLL: 

Q Mr. Lewkowicz, was your company, Belle, sued 
by Greeff Fabric in connection with the "Contemplation" 
fabric design? 
re A I would say a lawsuit -- what do you mean by 
suit? 

We were served papers. 

Q Were you involved in a controversy? 

A Yes. 


Q Was that controversy settled? 


od 
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A Yes. 

c@) I hand you Defendant's Exhibits A and C, 
funnelling them through your counsel, and Iwill be asking 
you whether you recognize those documents as being the settle 
ment of the controversy between Greeff and Belle. 

THE COURT: I don't know how he could claim 
any privilege with respect to that. They are public re- 
cords. I can't understand that. 

MR. ROBERT STOLL: As a matter of fact, 
I would like to point out one paragraph in the consent 
judgment signed by Judge Lacey, in the District of New Jersey, 
that is, the district in which the Greeff v. Belle 666k place 


Paragraph 8, indicates today neither party should publicize 


this judgment without the consent of the other party, and 


we certainly don't believe that this constitutes publication 


in the general sense. 
A Well, this is my signature. Yes. 
Signature. 
Q Okay. You recognize copies of your signature 
these documents? 
A Right. 
Q Mr. Lewkoaicz, didvou request Greeff to issue 
the license which is represented by Defendant's Exhibit C? 


A Yes. 


159 


Lewkowicz-direct 


You did? 


Yes. 
Q What was the purpose, sir, of requesting 
Greeff to issue that license? 
A Well, so I could fulfil %* my obligations 


to our customers. I can fill the orders and obligations to 


them. 


Q Is that what you have been doing in connection 


with your sales of the Belle Fabric in question, since 


the date of settlement? 

A That's right. 

(@) Have you ever solicited new customers in con- 
nection with the fabric that was involved in that liti- 
gation, the Belle litigation? 

sales? 
customers. 


we have no new customers. All old custo- 


GOLDBERG: Your Honor, I don't know what 


the phrase new customers means. Is it someone they never 


sold to before? 


THE COURT: You can ask him when you get him 


on cross examination. 


MR. GOLDBERG: All right. 
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Q At the time of entering into that license 


agreement, Exhibit C, did you issue any instructions concern- | 


ing your salesmen's samples of the fabric that was in- 
volved at that time or showroom samples? 

A The samples only or the goods? 

Q The samples that salesmen may have had. 


A We had to remove all the samples from the 


salesmen in the showrooms. 
Q Since the date of that license agreement, 
the settlement of the Greeff v. Belle litigation -- 

MR. GOLDBERG: Your Honor, I am going to object 
to that characterization. There has been no testimony that 
the license agreement was entered into to settle the Liti- 
gation. There was a judgment entered into to settle 
the litigation. 

THE COURT: Rephrase the question. 

MR. ROBERT STOLL: On the contrarv, your 
Honoy the settlement agreement refers to the license in 

words, and I believe -- 

THE COURT: Well, what's the question? 

Whether he has any new customers? What do you want to 
ask him about now? That's only a date. We want to know 
what kind of conduct he carried on after that date, as 


far as that document is concerned. 
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Q Since entering into that agreement, Mr. 
Lewkowicz, have you complied to the best of your ability 
with all the conditions of that agreement? 

A Yes. 


Q Mr. Lewkowicz, Since entering into that aqree- 


ment, have you or your company, Belle,ever promoted the Belle, 


fabric design that was involved there? Have your salesmen 
ever pushed it, to use industry lanquaqe? 
A No. 

MR. GOLDBERG: I would object to the question. 
The license agreement which is in evidence aives Belle 
specificaly the right to promote the design. 

THE COURT: Those are actually two questions 
and I will sustain it for that reason, because I don't know 
what he was answering yes to. 

fe) Has Belle vushed that fabric since the date of 
settlement? 

A 

Q fabric referred to in the license agreement? > 

A No. 

Q Did there come a time, Mr. Lewkowicz, when you 
requested an extension of the license agreement which is 
Exhibit C? : 


A 
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0 What was the reason for your requesting such 
an extension? 
A Still to finish off orders and commitments to 
our customers. 

MR. ROBERT STOLL: Subject to, once again, re- 
examining this witness if the defendant calls him as their own 
witness, as we have discussed before, I have no further ques~ 

tions of him. 
CROSS EXAMINATION 
BY MR. GOLDBERG: 
@) Mr. Lewkowicz, you arethe president of Belle, 
are you not? 
A Yes. 
ce) You have been that for about 30 years? 
A Yes. 
Q And you are in fact one of the founders of the 
company, aren't you? 
A Yes. 


Q Your business is importing textile fabrics 


and selling them within the United States? 

A Yee 

Q I am going to show you a piece of fabric, 
Mr. Lewkowicz, and ask you if you can identify it. 


(Defendant's Exhibit E was marked for 
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identification.) 

MR. ROBERT STOLL: May I ask counsel if this 
is an exhibit that has previously been shown to the Court? 

MR. GOLDBERG: It is with an exception. 
It was Defendant's Exhibit A for identification. However, 
there are a couple of notations on the back of the fabric 
that weren't there then. I will ask this witness 
to disregard anything on theback of the fabric at the moment. 

MR. ROBERT STOLL: May I ask the purpose 
for your introduction or use of this proposed exhibit? 

MR. GOLDBERG: I am astonished. This is the 
Belie fabric that we got,as you know from your depositions 
in the marketplace around November 10th of 1975. This is 
the piece of fabric without any copyright notice that led 
us to go ahead and co}~’ the design, because we assumed 
it was in the public domain. 

MR. ROBERT STOLL: If it please the Court, this 


is a crucial issue. Unless it can be shown that this 


i} , particular fabric was sold by Belle orior to the date of 


the license agreement -- after the date of the license 
agreement, it would have absolutely no relevance to the 
issues here. 

THE COURT: Well, I don't'mow what it is 


going to show. But this man is a chief executive 
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officer of his company; if he can't recognize his own 
material I would suspect nobody can. 

MR.ROBERT STOLL: There's no argument 
that he can't recognize it. There is testimony in the 
depositions -- 

THE COURT: I don't know anything about the 
depositions. They haven't been brought to my attention. 


I overrule the objection, and I see no need for a further 


offer of proof in this. 


MR. GOLDBERG: Thank you. 


Q Mr. Lewkowicz, I show you a piece of fabric marke 


Defendant Exhibit E for identification and ask you if you 
can identify the fabric, sir? 
A I will have to unroll it. 


MR. GOLDBERG: Tom, could you help him out, 


please? 


A Okay. It looks like one of our materials. 


Q To your knowledge, Mr. Lewkowicz, is that the 
»fabric which you imported which contains the Greeff "“Contem- | 
plation" design? 

A Yes. 

Q Yes, it is? 


Yes. 


Sir, can you tell by looking at that piece 
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of fabric, without any other identification by the fabric 
itself, can you tell when you would have imported that 
into the United States? 

A No way. 

Q Is it possible for anybody to tell that? 

A No. 

Q I show you another piece of fabric, 
Mr. Lewkowicz -- 

(Defendant's Exhibit F was marked for 
identification.) 
Q I ask again whether this is the same fabric 


which has previously been used in this case? 


MR. GOLDBERG: Yes, it is. This is the one 


with the Belle hang tag on it. 

MR. ROBERT STOLL: Are thereany imprints on the 
fabric that were not there when it was last introduced to 
the Court? 

MR.GOLDBERG : Not to my knowledge. No. 

; Q Mr. Lewkowicz, I ask you if you can identify 
this piece of fabric which is marked Defendant's Exhibit F 
for identification. 

A Yes. 


Q And is that fabric that Bell imported which 


contains the Greeff "Contemplation" desiqn? 
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MR. GOLDBERG: I offer both of these pieces 
into evidence. _ 
MR. ROBERT STOLL: I object unless it can be 


sold by Belle at a time when it had the riaht to place a 


Greeff copyright notice on it, after the date of the license. 


THE COURT: I will take it subject to con- 
nection. 

(Defendant's Exhibits E and F were received 

in evidence.) 

MR. POPPER: May I direct the attention of 
the court that the second of these two exhibits contains 
a taq stapled to it and there appears to be a rubber 
stamp copyright notice on Lt. 

THE COURT: What about it? 

MR.POPPER: That would appear to date this 
after the time the plaintiff in this case supplied the 
rubber stamp notice to Mr. Lewkowicz. 

MR. ROBERT STOLL: That might be so. 

P MR. GOLDBERG: I am going to ask Mr. 
Lewkowicz about it. 

THE COURT: I have seen that before. 

Q Mr. Lewkowicz, I call your attention to the 


yellow hang tag which is on the fabric marked Defendant 


Exhibit F which you are holding on your desk riqht now. 
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Mr. Lewkowicz, when you were deposed, did I ask you to try 


to ascertain from the numbex on that tag when you imported 
this piece of fabric? 
A Yes. 

MR. ROBERT STOLL: Objection, your Honor. 

Did you make a phone call? 

MR. ROBERT STOLL: Objection. That was not 
the point at all and there is confusion engendered by that 
question. 

MR. GOLDBEK?: Can I please continue with my 
examination, your Honor? 

MR. ROBERT STOLL: I would like to know who 
attached the taaq to the fabric. I have no objection to the 
tag, copyright notice, but unless we know that that taq 
was attached to this fabric by Belle, we cannot assume that 
this fabric bears the same information as. on the taq. 

THE COURT: I think that' a subject for cross- 
examination. I will allow it. 

Q I will start aaain. 

Mr. Lewkowicz, at my request did you call 
the people in your organization to determine whether you 
placed the order for the goods represented by that taq? 

A Yes. 


Q And does that mean that it imported it prior 
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to January 26th? 


A I don't recall what date I said at this time. 


It's probably on the deposition. 


MR. GOLDBERG: I would simply refer the Court 


toPage 123 of the deposition of Mr. Lewkowicz, in which Mr. 
Lewkowicz stated that it came in on or about January 20, 1976. 
He couldn't be certain of the exact date, but it was around 
that. 

MR.POPPER: I have a copy of the transcript. 
May I show it to the witness for refreshing his recol- 
lection? 

THE COURT: No, not at this time. You have no 
standing at this time actually. The reason you are 
here is to protect his interests as far as certain confi- 
dential records and so forth are concerned. You are not a 
| litigant in this matter, and I don't think you should take 


! part as a litigant in this matter, because you are taking 


| sides and really you shouldn't take sides; you should 


4 


1 »Protect your client's rights in the areas that you have 
indicated to the Court that you want to protect. 
Now, none of this has qot anything to do with 
your function at all at this point. There's nothing 
about how many sales he made, who he made the sales to. 


Rather than become a narty to this lawsuit I would suggest 
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that you wait until we get to those issues where your 
client's interests are involved. 

MR. POPPER: I didn't mean to interrupt. 

THE COURT: Well, we have two litigants here 
who are eager to use to use the old common law adversarial 
method of riding at each other with lances. You don't have 
to help them. Believe me. I have these gentlemen before 
me numerous times. 

Q Mr. Lewkowicz, does anyone else, to your 
knowledge -- 

MR. GOLDBERG: Strike that. 

Q Does anyone else to your knowledge import 
the fabric or any fabric similar to the fabric which you are 
holding now, which has been marked Defendant's Exhibit F? 

A What do you mean by similar? 

Q Well, let us start with virtually identical. 

A Identical, not to my knowledge. 


Q You are the only one, as far as you know, that 


} @has imported this fabric? 


A Yes. 

Q Now, sir, is it true that on or about 
October 14, 1975 -- I don't mean for you to remember an 
exact date, but in that general area -- that you received 


papers from Greeff in which they claimed that you were 
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infringing their "Contemplation" copyriaqht? 

A Yes. 

Q Had you received any prior notice from them 
that they ciained copyright in the “Contemplation” desiqn? 

A r ee? You mean official? 

Q Had they called you or written to you before 
that date to warn you that you were an infringer? 

A No. I don't recall if there was a nhone 
call or something like that prior to the -- 

Q The papers? 

A Prior to the papers, sir. I don't recall 
exactly. 

ce) Now, sir, at that time, did you retain Mr. Popper 
as your attorney to represent you in your dispute with 
Greeff? 

A Right. 

Q Did you agree, in order to s ttle the dispute 


with Greeff, that you would pay them $10,000 and siqn a 


‘judgment, which has been marked Defendant's Exhibit A, 
e 


and which I han@ to you now? 

A I thought we aren't going to talk about 
money . Well, it's right there on the judgment. 

Q And you agreed to pay them $10,000? 


A Yes. 
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Is your signature on that? 
Yes. 
Didyou pay them the $10,000? 
Yes. 
When you signed this judgment -- 
MR. GOLDBERG: Strike that. 

o Did you have any personal discussions with 
Greeff or Greeff's attorneys ir. connection with settiing 
your dispute? 

A No. 

‘@) Did scmebody carry discussions on for you? 

Yes. 
Who was that? 
My attorney. 
Mr. Porper? 
A Yes. 
S. And were you in fact waiting in the anteroon 


in the offices of Greeff's attorneys while the negotiations 


| were going on? 


A Yes. 

Q And did Mr. Popper come out with the agreement, 
read it to you, and you discussed it and you signed it? 

A Yes. 


9 Now, sir, at that time that you did enter into 
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this judgment, did you tell Greeff that you would not agree 
to this unless they agreed to give you a license? 
A No. 
Q They didn't? 
I don't remember. 


Did you tell your attorney to do anything like 


I don't remember saying anything like that. 
Did you instruct your attorney to try to get 
you a license, if he could? 

A Yes, sure. 

Q Now, sir, at the time the license was entered 
into it states that you had purchased or sold not more than 
11,000 yards of the fabric in question. Is that correct, 
to the best of your recollection? 

A Probably. I'm not sure about exact yardage. 

Q In fact. sir, on or about October 20th, 


at the time you entered into this, you didn't tave any fab- 


|| eric in stock? 


A No. I don't think so. I can't recall if I 

had a yard or 20 yards or a hundred yards. I don't recall. 
Q But you didn't have any substantial quantities? 
A No, I didn't. 


So your purpose in getting a license was not 


‘ 
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to sell off existing inventory but to purchase new goods 
from Belgium and sell that? 

A No, these purchases were made a long time 
before that. The goods were in producticn. We have to re- 
ceive it. Maybe a lot of it was travelling on the ocean 
already. 


Q And normally, how long would it take the lot 


that was travelling to arrive at your premises? 


A Travelling on the ocean? 

Q Yes. 

A About two weeks. 

Q Do you recall how much you had on the ocean at 
this time? 

A No. 

Q Anything substantial? 

A I don't recall now. 

Q As a matter of fact, didn't you sell under 
the agreement 55,000 yards of the "Contemplation" design? 

A Yes. 

Q From the date of the October 1975 agreement 
until today? 

A I don't know. If you would have the record -- 

Q Does it sound in the area? 


I don't remember, yes, approximately. I don't 
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recall exactly how many yards. 

Q Mr. Lewkowicz, have you been providina 
Greeff's attorneys, Stoll & Stoll, with monthly reports show- 
ing the amount of your fabric, which I believe you call 
Camelot? 

A Yes. 

Q Camelot is the knock-off of "Contemplation"? 

A That's the name of our desian. 

fa) And have vou been providing Stoll & Stoll 
with monthly reports showing the amount of "Contemplation" 
in stock at that point, the amountyou received from your 
supplier and a statement showing that you had to pay 30 ; 
cents in royalty and you paid it? It is a lot of questions. 

A It is a question I will anawer if the Court 
will order me to answer, but I don't thirk I shouid tell my 
competitors my business. How much goods I am selling 
or how much royalties I am paying or anything like that. 

Q Mr. Lewkowicz, I show you a series of documents 
‘which I would ask be marked as one exhibit. 


(Defendant's Exhibit G was marked for 


identification.) 


Q -- which appear, Mr. Lewkowicz, to be the 
monthly reports in question, and I ask you if vou can identif*s 


them. 
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MR. ROBERT STOLL: I would state that those 
were provided to the defendant under the stipulation of 
secrecy. 

THE COURT: I don't know why you need this 
testimony. Aren't you willing to stipulate this? 

MR. ROBERT STOLL: I am just asking the 
witness has he named a statzment of his concern in supplying 
these numbers to competitors and I was merely saying that 
there is a stipulation here of confidentiality with re- 
spect to sales figures, and counsel had agreed, in receiv- 
ing these documents, to attach the provisions of that 
stipulation to these documents. 

THE COURT: Well, it seems to me that you could 
stipulate this and kuap that as a sealed part of this 
record. 

MR. ROBERT STOLL: This is what I am suggesting. 

MR. COLDBERG: No objection, your Honor. 

THE COURT: All riaqht. Then that portion 


wor it will be sealed. The figure, however, is 55,000. 


MR. ROBERT STOLL: I have not added the figures. 


It rem ins to be seen. 
THE COURT: How much have y>. sold since the 
date, October 20th -- 


THE WITNESS: These are the »mapers right here. 
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MR. GOLDBERG: We have added it up, your 
Honor, and have prepared a sheet showing vardage shipped 


each month. 


THE COURT: Show it to Mr. svoll, ana if he agree}. 


that can be sealed, and you don't have to do anything in that 
area. 
MR. RCBERT STOLL: This i* a typewritten 
sheet prepared by the attorney. Without checkir.g the 
figures -- 
THE COURT: All right. Tnat will be 
sealed and added to the record. “ak it as an axhibit. 
(Defendant's Exhibit H was received in 
evidence.) 
THE COURT: It is received in evidence oat 
under seal. It will be opened only by order of the Court. 
MR. GOLDBERG: At the request of Mr. Stoll 
I am providing him with a copy of those ficures. 
Q "tow, Mr. Lewkowicz, isn't it true, sir, that 
,your sales have this fabric, if your Camelot fabric contain- 
ing Greeff's "Contemplation" design under the license, 
have been getting better and better and better as you have 


gone along, to dats? 


The gales or the shipments? 


£ ipments. 
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A Shipments, maybe yes. 
Q In fact, sir, although in October of 1975 you 
shipped, according to your statements, a thousand yards, 
approximately, in June of this year you shipped 9400 yards 


of this fabric. Is that not so, sir? 


A What is the first figure? 
One thousand yards in October. 


Yes, buc that was only for a period of ten 


I see. So you would have had about 3,000 that 


Something like that. 
And now you have got 9400 in June? 
A Yes; I can explain this also 
@) I think your attorney might ask you, but I 
wouldn't ask you that now. 
Now, sir, did you ask for their license? 


A Yes. 


e 9) And did you,through your attorney, tell Greeff 


that you would do whatever they reasonably asked you to 


do so you could continue to sell? 


A I don't know what terms I told him. I just 


asked them for a license. 


Q Did you receive a rubber stamp from the attorneys 
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for Greeff? 

A Yes. 

Q Were you told that this was the rubber stamp 
that you were to use to apply the copyriaht notice to 
your fabric? 

A Yes. 

Q Could that rubber stamp be used to anply a 
copyright directly to the fabric? 

A I doubt -- no. 

Q It couldn't be? 

A No. 

Q Could it be used to apply a copyright notice 
to the hand tag that you used with your fabric? 

A Yes. 

Q Were you told by anybody at that time that you 
were to put a copyright notice either at every repeat or 
six times a piece or any number of times a piece? 

A I don't remember what exactly the repeats or 


*how many tags were put on it; just that I have to put on 


it notices. 
Q And did you put on the notices? 
A Yes. Not I personally, but my people. 


Q I understand that. And you put it under the 


license by applying the stamp to your piece ticket or 
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hang tag, either front or back or both, is that correct? 


A Yes. 


MR. ROBERT STOLL: I object to the use of the 


word "hang tag." We contend it is not a hang taq. 


It is a piece ticket and that's a very significant differ- 
ence for us. 

MR. GOLDBERG: Well, the witness has been 
answering questions on hance tags over and over. 

THE COURT: All right. You can take that 
up at cross examination. 

I have a hearing set down at 2:15, the 
Day Care Center people. 

We will recess for lunch until 2:15. 


(Luncheon recess.) 
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AFTERNOON 


2:15 p.m. 


JERENMTAH LEWKOWIC2Z,_ resumed. 


| | CROSS EXAMINATION (Continued) 


BY MR. GOLDBERG: 

Q Now, Mr. Lewkowicz, after the license was” 
entered into, on or about October 20, 1975, did you under- 
take to see that every bolt of fabric that left your 
premises had a Greeff copyright notice on the tag, 
whether we call it for the moment hang taq or piece ticket? 

A On the ticket, yes. 

Q Yes: You did? 

A Yes. 

Q And as far as you know, every bolt of fabric 
which left your premises after that date did have such a 
notice on them, is that correct? 

A Yes. 

‘ Q If you had any fabric on hand at that time point 
in your premises, did you undertake to put the notice on tht? 

A That is right. 

MR. ROBERT STOLL: Objection, at wnat point? 
MR. GOLDBERG: Immediately after the license 


was entered into. 
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You mean after it was signed? 
Q You tell me how long it took to get 
notice on the fabric after it was siqned? 
A | If I recall correctly, if I had any fabric 


on hand that day. I don't remember, and second, until I 


got the stamp, I didn't ship any goods out, from the day of 


signing the agreement. 


Q In other words, yaiwaited until the Greeff's 
attorneys gave you the stamp? 

A Right. 

Q And then you took the stamp and put it on any 
bolt of material that you had in stock and any goods you 
got in? 

A That is right. I am saying I don't remember 
if I had any goods in stock at that time. 

Q I u.derstand that. 


Now, sir, do you recall, on or about March -- 


I think it's 17, 1976, this year, signing an affidavit 


a2t the request of Mr. Stoll -- 


MR. GOLDBERG: I am going to ask that the 


affidavit be marked. 


(Defendant's Exhibit I was marked for 
identification.) 


Q I am going to show you a covy of it, a photo- 
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copy, and ask you if you recall executing that affidavit, 
sir. 

You want me to verify this is my siqnature? 


It's very hard to read there, but your siqna- 


Yes. I can't see. 
Yes, I know. 


I didn't see anything on my signature, above 


I realize that. 
MR. ROBERT STOLL: We will concede -- 
A I don't know. 
1@) Mr. Lewkowicz, do you have a recollection 
that you didin fact sian such an affidavit? 
A May I reaiit? 
Q Please read it. 
Yes, it looks like it. I recall this. 
Q You recall this? 
A I mean, I didn't read everything here, but I 
recall signing a document like this. 


MR. GOLDBERG: All right. This is already 


a part of the Court file. If the Court wishes we can add 


it to the evidence now. Lerhnaps that would be the 


simplest. 
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All right. I will offer that in evidence. 
MR. S'7OLL: No objection. 
(Defendent's Exhibit I for identification 
was received in evidence.) 
Q Let me leave this exhibit with you, Mr. 
Lewkowicz. 
Now, when you siqned that, were you in Mr. 
Stoll's office? 
A Yes. 
Q And was this typed at Mr. Stoll's direction? 
I mean, it was typed by his office? 
A Yes. I quess SO. 
Q Did you discuss the facts with Mr. Stoll before 
you signed the affidavit? 
A Naturally. I wouldn't sign just a blank -~ 
just anything. 
Q Mr. Lewkowicz, the statement is made in Para- 


graph 3 of your affidavit of March 17th, which is Defendant's 


gExhibit I "I have at all times scrupulously applied the 


Greeff copyright notice to all Camelot fabric sold or 
displayed in any form, in strict accordance with the 
requirement of limited ‘icense 

Now, sir, was that statement put in here at your’ 


dictation or, if you know, at Mr. Stoll's? 
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I wouldnt remember that. 
Well, did you -- 

A I wouldn't emember. 

Q At that time, before you siqned it, before it 
was even typed, did you tell Mr. Stoll that you had applied 
the copyright notice by taking his stamp and putting it on 
the taq? 

A I would assume. I wouldn't remember if I told 
him exactly what I did. I told him I am applying the 
copyright notice. 

Q And did he then tell you that in his opinion 
that was in strict accordance with the reauirements of your 
license with Greeff? 

A I don't remember if at that time he told me. 
Not according to the license. At that time or some other 
time. I don't remember if it was done the same time when 
this paper was signed or any previous to that or after 
that. I don't remember that. But he had told me at that 
Pam that we have to apply a different method of the copy- 
right notice. 

C Well, Mr. Lewkowicz, would it help you if I 
gave you a copy of your affidavit dated April 23, 1976, 


which I am Joing to ask to have marked, in which you said 


that you were just informed that the notice had to be differ- 
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A Well, that's what I said. I didn't x 2member 
exactly the date. 
(Defendant's Exhibit J was marked for 
identification.) ‘ 


MR.ROBERT STOLL: Are there exhibits annexed 


MR. GOLDBERG: No; there are no exhibits an- 
nexed to it. 
MR. ROBERT STOLL: If that's an incomplete 


affidavit with no exhibits arvexed to it I object ¢s 


an incomplete exhibit. 

MR. GOLDBERG: This is a 22-page affidavit 
with what appears to be Mr. Lewkowicz' siqnature on the last 
page. I am net going to refer to any exhibits. If 
ccunsel wants “o, I assume he has them. 

THE COURT: He is not offering it for the 


truth of the contents. He is offering it only Cor the part 


‘which says "I was told such and such." 


(@) Mr. Lewkowicz, will you take a look at your 
affidavit, Page 23, aid will you check and see if that is 
a photocopy of your signature? 

A Yes, 


It is? 
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Yes. 

I direct your attention to the first page, 
where you say you have "I have just been informed by the 
attorneys for Greeff." 

A Where? 

Q Right after your name, and being duly sworn 
"T have just been informed by the attorneys for Greeff that 
applying a copyright notice to the Camelot fabrics we are 
selling has been held insufficient, " and so forth. 

Now, sir, does that refresh your recollection 
when you were informed about the differences? 

A Well, it says so here, but I don't remember 
if these were the dates. 

Q This was April 23rd when you said you were 
informed. Now, to go back to March 17th, in Paragraph 4 
you say that the rubber stamp copyright notice is applied 
to the tag and so on. That's Paraqraph 4? 


A Yes. 


’ Q So since it was typed in Mr. Stoll's office, 


am I correct, that at that date at least you had advised 
Mr. Stoll the way you were doing it? Is that right? 

A I don't know. X don't remember. 

@) Again, Paragraph 3, where you say you have 


been in strict accordance with the requirements of the 
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license: Now, taking it in the context that it was 


typed in Mr. Stoll's office, did Mr. Stoll tell yu at that 


date it wasn't in strict accordance with the licensa? 


A I don't remember when he told me that, sir. 

Okay. 

Now, Sir, with respect to the extension of the 
license, I show you, sir, Defendant's Exhibit D, which 
I don't believe you have been shown before, which purports 
to be an amendment to the agreement of October 20th. It bears 
the date of the 23rd of April, '76 and has what appears to 
be your signature, and I ask you, sir, if you can identify 
it as your Signature. 

A Yes, sir. 

Thank you. 

Now, sir, are you aware that under this 
extension agreement dated April 23, 1975, which is 
Defendant's Exhibit D, that a new provision apnears with 
respect to the copy:ight notice, and I quote "This notice 

Yould be applied to each repeat of the pattern." 

Do you remember that? 

A Yes. Around that date we discussed it. 


Q And were you told then that you would have to 


place a copyright notice at every repeat? 


A Yes. 
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Q Now, sir, I note from your sales reports that 
in the month of June of this year you sold approximate. , 9400 
yards, or delivered a total of 9400 -- 
A The month of June? You have no way 


6) 
of knowing how much I told in the month of June. 


MR. GOLDBERG: Forgive me for a moment. 
(Pause. ) 
Q Sir, I show you Defendant's Exhibit G and 
direct your attention to the very last document, which is 


dated June 29, '76, and states that Camelot sold and 


shipped during the month of June '7€ 9,419 yards. 

THE WITNESS: Your Honor, may I ask a question? 
If the question of revealing the amounts or the yardages 
in front of competion to -- of ours, that can make use of 
that -- 

THE COURT: Where is your competition? 

THE WITNESS: Sitting right there, repre- 
sentatives of Malden. It is not fair that they should know 

she amount of business that I have been doina -- 

THE cober? This has been testified to so many 
times during the course of this trial, and if you would 
_like to make objections you should have made it in the 


beginning. I have gone along with every request to seal 


i 
this material and ordered that it be sealed. That's as mach 


| 


| 
! 
| 
| 


| 
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as I can do to heip you. 
MR. ROBERT STOLL: This is material that is un- 
der seal. 
THE COURT: Of course, but this isn't the first 
time and the only time that this has been talked about, 
so I would suggest if you are going to refer to any fig- 
ures, don't mention them by numbers, but show him on the 
document what you are taiking about. Then what's 
your question? 
MR. GOLDBERC: My question, your Honor, is 
whether every one of those yards were shipped with a 
copyright notice at every repeat. 
THE COURT: All right. No matter how many 
you-old, did you put -- 
THE WITNESS: That's right. We sold them with the 
repeat. 
THE COURT: Don't talk to me as if I ama 
priest at a confessional. I am an umpire, and I don't 
, have any conferences with anybody, nor does anybody 
tell me in secret. 
He says those figures don't represent June 
as far as he understands. 
MR. GOLDBERG: I am sorry, your Honor. It 


says June. 


Vv 
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THE COURT: I know what you Say, and I <now 
what he say, and I ar just telling you now, if he has any 
question about that, look at the document yourself and 626 
what it says. 

It says June the 29th. Now, this is a docu- 
ment which was given to him by the lawyer tec whom you gave 


the information. 


Q Without mentioning the name ‘¢ says "Camelot 


sold and shipped during the month of sine sir. 


THE WITNESS: Your Hcnor, +nis - I don't 


Tnis is a typ.qranhical error 
THE COURT: All right. 


“HE WITNESS: This is supposed to be May 


THE COURT: Actually, he really doesn't care 
because what he is talking about is whether or not you put 
the repeat on there. That's what he is interested in. 

THE WITNESS: Yes, we did. 

Q On all the yardage shi~ped? 


A On all the yardages. 


Q Now, Mr. Lewkowicz, how didyov do that? 


What process did you use? 


A We printed up a label with the Greeff -- 
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with the copyright notice on it, and as we put it on the 


machine we put on those labels on every repeat. 

Q Mr. Lewkowicez, in October of 1975, when you en- 
tered into the oriqinal license, did Greeff then, either 
directly or through your attorney or any otherway, instruct 
you to put the copyright notice on in such a fashion, by 
using labels or anything else? 

A No. 

9) Had they done so, would you have done it then? 

A I don't know what I would have done. 

I beg your pardon, sir? 


I don't know what I would have done at that 


Q Now, sir, my understanding is, and Exhibit P 
states -- and I want you to correct me if it is wrong -- that 
the license agreement was amended and extended on or about 
April 23, 1976. Now, I want to tell you what question 
I am going to ask, because f don't want you to be misled 
on any way. 

I note that your affidavit, which is Defendant's | 
Exhibit J for identification, which is 22 pages, is da‘:ed 
that same day, sworn to April 23, 1976. Do you recall 


making both those documents the same day? 


A I don't recall. 


| - 
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2 | Q Mr. Lewkowicz, have you done everything -- 
3 MR. GOLDBERG: By the way, I would like to of- 
4 fer this Exhibit J for identification in evidence. 
5 MR. ROBERT STOLL: May I suggest that it simply be 
6 \ completed by adding the few exhibits -- 
7 | THE COURT: What's in the exhibits that you 
8 f want to bring to the Court's attention now? All he's 
9 shown is that on the first vage he said this. What has 
10 that got to do with the exhibits? 
11 MR. ROBERT STOLL: He is not iust offering 
12 the first page. He is offering the entire document. 
13 THE COURT: Well, then object, and I will 
14 ! allow only the first page. That's the only use that has been 
15 made of it and that's the only relevance that has been made 
16 of it 

| 
7 | MR. GOLDBERG: The only reason for entering 
18 | the whole document is that the signature is on the last 


page. 


; THE COURT: All right, the siqnature and the 


swearing, all right. 
MR. ROBERT STOLL: I have no objection. 


(Defendant's Exhibit J for identification 


was received in evidence.) 


Q Mr. Lewkowicz, this 22 page affidavit which is 


| 
| 
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marked Defendant's Exhibit J: Was that also vrepared 
in Mr. Stoll's office? 

A Yes. 

Q Did you sign it in his cffice? 

A Yes. 

Q Were you then represented by counse)? 

A No. 

9 When you entered into the extension agreement 
were you represented by counsel? 

A No. 

Q Mr. Lewkowicz, have you doneeweryvthing within 
your power to help Greeff maintain its copyright in this 
matter? 

A I did what I was supposed to do. 

Q What you were told to do? 

A What I was told to do. What IT was supposed to 

What I thought I was supposed to do. 

Q Now, sir, did there come a time when you asked 
your salesman Carl Golden to call Mr. Stoll and give him the 
benefit of what he knew about alleged knock-offs in the 
market? 

A Yes. 

Q Did there also come a time when you asked your 


sales manager, Jeffry Haber, to call Mr. Stoll about 


19ka 
mpbr Lewkowicz-cross 
similar information? 

A Yes. 

(@) On the date, April 23, 1976, when you entered 
into the extension of the license aqreement and executed 
the 22-page ‘affidavit did you also tell one of the Stolls 
that you would like Stoll & Stoll to represent your company 
in some copyright matters that you had, not involving Greeff? 

A In some copyright manners? 

ie) Some legal matters that you had not involving 
Greeff. Did you ask them to be your lawyer? 

A I asked them, I had some patterns to be 
copyrighted, if they would hancle it, and they told me no. 

MR. GOLDBERG: May I have just a moment, your 
Honor? 
(Pause.) 

ie) Just one other question, Mr. Lewkowicz. 

You have testified before that when the license agreement 


was entered into in October of '75, that you had little 


| gor no fabric actually in stock, that you may have had some 


on order from the Belgian supplier. Do you recall, sir, 
how much you had on order from Belgium? 


A I don't recall, sir. On order or ship- 


Well, let's just say for the moment on order. 


eaeasbononarn 
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A Well, I must have had a lot of goods on order. 


I couldn't recall now, but a lot of goods. 


Q How long do you order in advance from your 
Belgian supplier? 
A Oh, sometimes four or five monih:, two or three 
months. It's a question of what color, a question of 
what the production schedule is. It changes constantly. 
MR. GOLDBERG: I have no further questions. 
THE WITNESS: It changes constantly. 
MR. GOLDBERG: Thank you, sir. 

REDIRECT EXAMINATION 

BY MR. ROBERT STOLL: 

QO Mr. Lewkowicz, I believe you referred in your 
testimony to a tag stapled to some of the qoods that you 
recotnized as Belle goods? 

A Yes. 

Q . If the tag weren't on the fabric, would you 
be able to determine from the fabric itself -- 


A : Please repeat it again. 


Q If the tag, this ticket -- 


A Yes? 
fe) -- weren't on the fabric, would you be able to 
determine when Belle sold that particular piece of fabric 


or shipped it? 
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A No way. 

Q Do you have any way of telling, Mr. Lewkowicz, 
who attached this particular ticket to this particular 
piece of fabric? 

A That's hard to tell. I can't tell that, because 
we aren't shipping out cut yardages. This seems to be a small 
piece cut off a big piece, and who affixed that ticket to 
this particular pi ce I dont know. 

Q There is a second fabric specimen before you 
that I believe had no ticket on it, and I ask whether you 
are able to determine in any way when that was sold or 
shipped by your company. 

MR. GOLDBERG: Objection, your Honor. 
Already asked and answered. 

THE COURT: I think he said that about the 
other piece, too, earlier in the testimony. 

MR. GOLDBERG: That's right, your Honor. 


Q Mr. Lewkowicz, you will recall that the 


| license agreement was signed and dated on October 20, 1975. 


If there is any doubt I can show you a copy of the agreement. 
A No. If that #s what is on the copy, that's 
what it is. 
Q Just for reference in the record the two fabric 


specimens that we are referring to are Defendant's Exhibit E 
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and Defendant's Exhibit F, as to the prior questions. 
To ropeat, the license agreement is dated 

October 20, 1975. Did you ship any Camelot qoods, the 
fabric that we have here? Did you ship any Camelot goods 
on October 2, 1975, the date of the entering into the 
license agreement? 

A I daft think so, and I can't -- on that day? 

Q 3. 

A well, if somebody could tell me day it was 
of the week, if it has any significance to me. 

ce) I will be qlad to refresh your recollection. 

Do you r. .1i where you were on October 20th, 

the day that the agreement was negotiated and entered into? 

A In New York, in your office. 

Q You weren't at your own office? 

A No. 

Q Do you recall how long you were in New York? 

A Oh, quite a few hours. Right until the evening. 
I think we came homeand went back to Newark by train to- 
gether with Mr. Stoll. Practically all day. 

Q With Mr. Popper you mean? 


A Together with Mr. Popper, yes. 


| 


Q Does that refresh your recollection as to whether 


you shipped any Camelot goods on that day? 
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A - wan't in the place, so I can't tell for sure, 
but they were at that time there was sort of like a 
"Stop everying. Let's see wi.at's qoing to happen. 
everything." 

It was a day before or a day after or that day. 
I was not in the office and I can't tell. 

fe) Did you testify a little while ago that you 
didn't ship any Camelot goods until you received the rubber 
stamp copyright notice? 

A Yes. After the date of signing of the con- 
tract, we didn't ship any qoods until we received the 
notices -- the stamp. 

Q Does that refresh your recollection as to 
whether or not you shipped any goods on October 20th? 

MR. GOLDBERG: Your Honor, that is the fourth time 
that counsel is trying get an answer out of the witness. 
He can't get the answer he wants, and he is keeping on 
trying. I object. 
: THE COURT: Well, he is trying to refresh his 
recollection. That's all. I will allow him to answer once 


more. 


A I can't tell. I know in that period of 


» 
time there was a stop order of all shipments of Camelot 


until the results of the thing comes out. If it was 
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shipped a day before or two days before, I wouldn't know. 

Q At the time you were given the rubber stamp 
copyright notice, did you know whether or not it could be 
applied directly to your fabric? 

A No. { didn't know. 

Q When did you learn whether or not the rubber 
stamp copyright notice could be applied? 

A We tried it out with various inks, and it 
didn't work. 

Q Did you aactze Greeff or any of the repre- 
sentatives, such as attorneys, that you could not apply 
on the favric after trying it? 

A I don't remember if I notified. Greeff, not, 
but if I did the attorneys, I don't remember. 

Q What did you do, after trying, that you could 
not apply the copyright notice directly to the fabric? 

A We put it on the tickets. 

MR.GOLDBERG: Your Honor, there has been full © 
;testimony. He said he put it <n the tags and so forth. 

THE COURT: Well, that's true, but I will 
allow it to stand. 

Q Do you recall advising Greeff? or its attorneys 


of applying the rubber s-amp copyright notice to tickets 


rather than directly to the fabric? 
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I wouldn't remember. 


ce) I believe you testified that there did come a 


time that you vere advised that the method you were using was 


not acceptable, and that you attempted to devise new reans -- | 
A That's right. 
Q -- for applying the copryright notice. 
A That's right. 
Q Could you please describe your attempts to 
devise new means for applying the copyright notice? 


MR. GOLDBERG: Your Honor, I object. There 


can't be any issue. It is obvious he did it, and the 
procedure he followed is not an issue in this case. 


THE COURT: Well, you did bring this out on 


your examination. He was your witness at the time, and 
I will allow him to cross examine on it. 

MR. GOLDBERG: I just asked him what he did, 
not the whole process, where he went and whom he tried to 
get labels from. 


MR. ROBERT STOLL: Let me do it very briefly, 


Did you find it was simple or difficult 
to find an alternative method? 
A No. Very difficult. 


QO Were you able to find an aJternative method 
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quickly? 

A Within a certain time. I don't remember if 
it took me a week or what. And again I held up shipments 
until I found it. | 

Q And you did ultimately find a new way of 
applying the copyright notice? . 

A Yes. 

(Pause. ) 

Q Mr. Lewkowicz, I believe you brought this 
package into court with you today? 

A Yes. 

(9) I ask you to describe what's in it and if you 
have shown it to anyone including members of the firm of 
Stoll & Stoll. : 

MR. GOLDBERG: Your Honor, I am going to object 
to the belated attempt to get this in. This witness 


has been through direct examination with Mr. Stoll, and he 


didn't bring this in. This doesn't have anything to do 
with anything I brought out. 
They have had this all along, and apparently 


they are going to spring this on us for some reason. 


THE COURT: Well, I don't know what they have in | 


there, but even if there was a lapse of doing it in the 


direct examination -- but I don't know if this has anything 
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to do with that. I imagine this has the new labels on it. 
MR. STOLL: ‘This witness has been made the 


e 


witness of the defendant. 


sa-~1on nererenerer ene amnneraatmet namaste 


THE COURT: Under the new rules I don't know 
what sense that is. You areallowed to impeach anybody, 
even your own mother. We are seeking the truth. We don't 
care where it comes from. 
Q Mr. Lewkowicz, will you remove whatever is in 


this package and show it to the Court and ve will certainly 


eee ee tearenrennsrcnnemnremeneunoemnaaenvata 


offer it in evidence. Do you need any help? 


AY 
nner vate sne 


A No. 
Q Would you please describe what you have just 
removed from the page? 


A - Well, this is the design "Camelot", with a 


| 
| 
| 


| 
| 
| 
| 
| 
| 
| 
| 


ticket on it with the Greeff copyridqht, and these taqs at 
every repeat, continuous repeat. 


MR. ROBERT STOLL: I ask that this be entered 


as Plaintiff's Exhibit 11. 
,VOIR DIRE EXAMINATION 
BY MR. GOLDBERG: 
Q Mr. Lewkowicz, haven't you testified that you 


used adhesive labels -- | 
MR. ROBERT STOLL: Excuse me, I am offering thig 


x 


THE COURT: This is an examination on the 


i 
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voir dire. He wants to find out whether he is going to 
object. 


This is adhesive? 


Q You also have staples on here. Did you use that | 
all the time? 

A No, just sometimes. That was for Scotch Guard 
reasons. 

Q Will you explain that? 

A For additional production. 

Q Is Scotch Guarding a wet process? 


A Not necessarily. 


Q Was it your concern that the Scotch Guarding 


would take the labels off? 
A No, not necessarily. 
Q Is that why you used the staples? 


A Well, we didn't know whether to take the taqs 


off or not. 
(Plaintiff's Exhibit 11 for identificat-on 
was received in evidence.) 
BY MR. ROBERT STOLL (Continued) : 
Q Mr. Lewkowicz, referring to Plaintiff's 
Exhibit 11 and the adhesive labels on there with the 


Greeff copyright notice, I ask you whether these are 
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adhesive labels which you found in the store or how did 
you locate these labels? 

A I have located it after asking some dealers 
and packaging suppliers, and they found this for me, and 
they have them printed for me. 

Q What was your concern in selecting these 
labels over others that were on the market? 

A I figured these were better than the others. 
The others may not stick as good as these. 

Q - Is this the manner in which all Camelot 
fabric or the licensed fabric is Sold and shipped by 
Belle? 

A That's right. 

Q Did anyone at Greeff or its attorneys ever 
advise you that a single copyright notice for an entire 
bolt of cloth is acceptable? 

MR. GOLDBERG: Objection, your Honor. The 


witness has already testified at length about this. 


prnere's already an affidavit in evidence which Mr. Stoll 


prepared which says it was in accordance with the 

agreement. How can we have any more on the same issue? 
THE COURT: Well, this is actually recross and 

redirect, and I don't know that this is recross at this 


point. 


er 
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It seems to me that this is part of your 
case. I think you have covered it. 

Do you sell the Camelot fabric in cut pieces? 

MR. GOLDBERG: Objection, your Honor. This is 
not appropriate recross at all. This is part of the direct 
case. Now, they hi.ve had a chance to ask all of this. 

THE COURT: It seems to me that's the fact, 
and as a matter of fact, he did testify to some deqres to 


it. 


MR. ROBERT STOLL: I don't believe he did, your 


Honor, and I w.4l ask one question. 
Q Does Bellesell the fabric in anything less 
than full bolt rolls? 
A No. 
Q Or quantities? 
A We sell only full rolls. 
Q Do you sell the Camelot fabric to stores for 
resale or to users of the fabric? 
To manufacturers. Furniture manufacturers. 
Furniture manufacturers. That's for their 
MR. GOLDBERG: Your Honor, I object. This is go-+ 


Same qround. 


THE COURT: Look, I have another hearing 
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waiting. If you are going to qo along requrgqitating 


everything, I would sit here and go along with it only a 


little longer. 


MR. ROBERT STOLL: Your Honor, it was on cross 


examination that much of this came out. 

THE COURT: Well, I am not going to 
so pick up something new that has been picked up 
by the other side, and I will allow it, but i am 
to allow regurgitation of the case in principal. 


MR. ROBERT STOLL: Your Honor, there 


allow it, 
as redirect | 


not going 


was one exhit 


it to the April 23rd affidavit of Mr. Lewkowicz that has 


been entered as Defendant's Exhibit J. I would 
ask the witness to identify that to assist -- 


Q Mr. Lewkowicz, I hand you a copy of 


like to 


a letter 


addressed to you and ask you if you can identify this. 


A Yes. I remember this letter. 
Q Could you describe it, please. 
Hmm? 


THE COURT: Sustained. It's not 


in evidence. 


MR. GOLDBERG: I have no objection to it going 


into evidence, your Honor. 


THE COURT: All riaht, mark it. 


(Plaintiff's Exhibit 12 was received in 


evidence.) 
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MR. ROBERT STOLL: I state for the record 
that Plaintiff's Exhibit 12 is described in the affidavit, 
Defendant's Exhibit J, as Exhibit D to that affidavit, and 
I ask you to identify or describe Exhibit 12. 


MR. GOLDBERG: It speaks for itself, your 


THE COURT: Yes, it is in evidence, and it speaks 
for itself. I can read English. 
(@] Mr. Lewkowicz, at a deposition given in this 
case by Mr. Milton Glasser, Mr. Glasser was testifying 


concerning the first sample of a Belte fabric that the 


SSS SSE 


defendant had received. It is not a specimen which has been 
introduced in any of the exhibits. We understand from the 


defendant that that specimen is no lonaer available to the 


defendant. 


Mr. Glasser te. tified, keqinning at Page 9 of 


| 
| 
| 
| 
| 


his transcript -- 


MR. GOLDBERG: Your Honor, I object to this 


,procedure of telling a witness what another witness has 


testified to and asking him about it. It seems altogether 


eccentric te 


extraordinary. 


Why not just ask the witness what he knows about 


= —————————— 


the event, and let's get on with it. 


THE COURT: I find it defective, myself. 


eed tank banat aun dhisnnt 
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He hasn't adopted it or contradicted it. I don't know 
what he is saying about it. 

Q I then ask you, Mr. Lewkowicz, if someone 
obtained a specimen of your Camelot fabric or had it on hand 
-- I should not say"obtained it" -- had iton hand on 
October 21, 1975, the date following the license a jreement, 
could yastate the date when such a snecimen would nave 
been shipped by Belle after discussion of the license aqree- 
ment the diy before? 

MR. GOLDBERG: Obiection, your Honor. The 
witness has already testified that he doesn't know if or 
whether his company shipped any aoods on the day the aaree- 
ment was entered into or the next day or the day before. 

THE WITNESS: ‘tT didn't say the next day. 

THE COURT: I will allow him to answer it. 
Overruled. | | 

A On that day -- say it acain, the question. 
Repeat it. 

P Q If someone were to have a specimen of the Belle 
Camelot fabric on October 21, 1975, the day after the 
license agreement was entered into, could you s.cte whether 
that specimen would have been shipped by Belle after the 
license aqreement wa. entered into? 


A Without the Greeff copyright? 


i 
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Under any circumstances, 

A No. From the 21st -- unless it was delivered 
by hand or unless somebody broke into our place and took it 
out during the night. 

Q Did you deliver any specimens of Camelot fabric, | 
by hand or any Shae menas or method of delivery, to 
the defendant ,Malden Industries? 

A No. 

(Pause. ) 

Q If someone had a specimen of vour Camelot 
fabric on hand on November 10, 1975, considering that the 
license agreement was entered into on October 20th, could 
you state whether Belle sold or shipped that fabric after 
entering into the license aqreement on October 20th? 

A Without copyright notice? 

Q Either way. 


A They could have it there, if it was shipped 


before that. 


Q To your knowledge, is there sufficient time 
between entry of the license agreement on October 29th 
and the date November 10th of the same year -- is there 
sufficient time for Belle to have shipped qoods bearing the 
copyright notice -- and this, of course, was after you 


received the rubber stamp -- you didn't shiv before that, 


Co eblnd Fo eked hs ace ads TT le Me Me ee He Php waaa PANG 5 tale hiag ates’ 
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I understood -- and have someone receive it by November 10th? 
A Possibly. 


Q Do you recall now with our discussions when 


you first shipped Camelot Fabric following the execution 


of the license agreement? 


A The exact date I don't know, no. 


MR. ROBERT STOLL: That is all, your Honor. 
RECROSS EXAMINATION 
BY MR. GOLDBERG: 
Q Mr. Lewkowicz, are you familiar with the process 


known as heat transfer paper? 


| 
| 
| 


aren't? 


No. 


Q Did you ever make any attempt to use heat trans-— 
fer paper to affix a copyright notice to the fabric? 
MR. ROBERT STOLL: Objection, your Honor. 
The witness has stated he didn't, and this goes away beyond 


what was brought out on redirect 


THE COURT: Overruled. 


Q (Continuing) The question is, did you make 


j 


any attempt to use heat transfer paper to imprint a copyright | 
| 


notice directly onto your fabric? 
| 
A No. 


Ale 
Lewkowicz-recross 
MR. GOLDBERG: No further questiéns. 


THE COURT: All right. You may step down. 


MR. POPPER: Your Honor, may this witness be 


excused? He is also under subpoena by the defendant, but 
I suppose the examination -- 

THE COURT: I think you have had your full 
examination already. 

MR. POPPER: Yes; your Honor. 

THE COURT: Mr. Goldberg -- 

MR. GOLDBERG: Yes. 

THE COURT: There‘s no objecticn to his leaving. 

(Witness excused.) 

MR. ROBERT STOLL: If it please the Court, your 
Honor was concerned, there's another matter waiting. 

THE COURT: Tiere is. I have an injunction pro- 
ceedina, preliminary injunction. 


MR. ROBERT STO™.L: Would vou want me to con- 


THE COURT: How much more time do you need? 

MR. ROBERT STOLL: We have portions of a depo- 
sition to read into the record of a witness who is not 
present. 

THE COURT: How many other witnesses? 


MR. ROBERT STOLL: One more witness who 
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2 hasn't yet arrived. I was inquiring. He was called 
3 to come in. 
4 | THE COURT: Well, I will recess this case 
5 | until that witness comes in. Maybe I! can do something 
| with that other case in the meantime. 
7 : MR. SOLDBERG: Your Honor, the only probiem ! 
8 we have is Mr. Popper -- well, I guess if he's not qoing to 
9 | call him, we will just have to wait. 
: 10 | I am sorry, Mr. Popper. 
\ 11 THE COURT: Well, we probably can take his 
12 | testimony today, so he won't have to come back. 
: 13 MR.ROBERT STOLL: I would not object to 
14 || having Mr. Popper called now, out of order. 
c 15 : THE COURT: Well, we will qet him out of here 
16 today, anyway. Let's see what we can do with this oth: 
17 | matter. 
18 | How longa is Mr. Popper's testimony going to be? 
19 | MR. GOLDBERG: I should estimate ten minutes, 
20 g but I am no longer willing to estimate the amount of cross 
21 examination. 


g fF B RB 
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RICHARD CHWATT, called as a witness by 
the plaintiff, having been first duly swoon, 

testified as follows: 
DIRECT EXAMINATION 
BY MR. ROBERT STOLL: 

Q Mr. Chwatt, what is your residence address? 

A 71 Flaminqo Road, Roslyn, New York. 

Q Mr. Chwatt, will you be qood enough to state 
your educational background? 

A I am a graduate of the Philadelphia College 
of Textile Sciences. I have a bachelor's degree in senideey: 
ayeing and finishing. 

Q Is that a full, four-year college course? 

A Yes, it is. 

Q Do you have knowledge of the fabric industry? 

A Yes, I do. 

Q Could youplease describe your background in 
the fabric industry which would give you such knowledge? 

A I was formerly the president of a dyeing and 
finishing corporation in New York City; presently the 
president of a double-knit manufacturing company in 
Farmingdale, Long Island. 

Q When you say a double-knit manufacturing 


company, that is a fabric manufacturing company? 


ake 


° mpbr Chwatt-direct L37 
2 | A That is correct. 
3 | re) How extensive, Mr. Chwatt, is your knowledge 
4 | of the means used to identify bolts of fabric? 
5 : MR. GOLDBERG: Objection, your Honor. We 
6 | aren't dealing here with double-knits. We are dealing 
t | with upholstery fabrics using heavy woven fabrics. | 
8 | Q I will ask you, what is your familiarity with | 
i 
y the upholstered fabric industry? 
li 
10 A We supply manufacturers of spor+swear, garments, 
11 “~vesses, upholstery and any other type of fabric utilizers, 
12 | albeit not confined to manufacturing of garments. 
13 fe) You dv supply fabric: vou are manufacturers of 
14 fabric for the upholstered furniture industry? 
15 | A That is correct, and prior to our direct 
16 | manufacturing for that trade, we were in the dyeing and 
7 | finishing business related to upholstery, automobiles and 
| 
18 | so forth. 
19 | Q I then repeat the question: How extensive is your 
{ 
20 | , knowledge of the means used to identify bolts of uvholstery | 
21 | fabric? 
oa MR. GOLDBERG: Objection, aaain, your Honor. 
23 | There is no testimony that this witness has even been inside 
aA | an upholstery manufacturer, let alone that he has any | 
25 specific knowledge in the area. | 
| 


=~ 
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MR. ROBERT STOLL: On the contrary, he has 


testified he is president of such a comnany. 


\ 


THE COURT: He seemed to limit it to double-knit. 


VOIR DIRE EXAMINATION 


{ 
BY MR. GOLDBERG: 
i 


fe) What is the name of your company? 

A Jaimie Industries. : 

9 Is that part of another company? , 

A No, it is a public corporation. 

0 And you say you sell double-knits to upholstery , 
manufacturers? 

A That is correct. 

Q What portion would you say of your double-knits 


goes to upholstery? 
A A minimal portion. I think my earlier testimony 
was that in the dyeing and finishing business we finish 
fabrics for all trades, not any particular trade. 
Q But I am speaking of your present business, 


, Jaimie, now. 


A That is correct. 

Q Would you say you sell to two upholstery 
manufacturers? 

A I can't give you that information. I am not 


involved directly in sales. We don't snecify for any 


aE a emernnaperegemnsetanane 
ee 
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particular trade any particular requirement. 

Q Are you aware of any upholstery manufacturer 
that purchases any of your fabrics today? 

A Yes. 

Q Who are those? 

A Schuman & Brasch. There are a multitude of 
firms that use our ADT Interiors. There are many companies 
that buy our goods for upholstery utilization. 

Q Fabric companies or -- 

A Both. Who will buy it for ultimate utilization 
in the furniture industry. But may I say that we do not 
specify in any particular field. We don't do- any differ- 


ent for a garment manufacturer and other manufacturers. 


Whether we work for a converter in our business -- 


Q I understand that. Have you ever worked in a 
factory that makes furniture, upholstered furniture? 
A Have I ever worked in one? 
fe) Yes, sir. 
A No, I have not. 
Have you ever owned one? 
No, sir. 
MR. GOLDBERG: Your Honor, I think this 
witness is not qualified -- 


THE COURT: Have you ever testified as an expert 
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court of record? 


THE WITNESS: As an expert witness? 

THE COURT: Yes. 

THE WITNESS: No, your Honor. Ihave not. 

THE COURT: I don't think he is really 
qualified in the area that we are talking about. 

MR.ROBER: STOLL: If your Honor please,my 
question that was cbjected to is how extensive is his knowl- 
edge of the means used to identify bolts of fabric, 
and I think that would help clarify the matter. That is 
not yet the testimony that I want but certainly it is 
relevant to our exa.. ation -- 

THE COURT: Well, you can ask him anything you 
want, but at this point I don't find him to be an expert in 
the area in which you are seeking to establish him for 
the prupsoe of this trial. 

MR. ROBERT STOLL: May I ask him a 
question -- 

i THE COURT: Ask him any question. I will rule 
on it. 
BY MR. ROBERT STOLL (Continuing) : 

Q How extensive is your knowledge of means used 
to identify upholstery fabric? 


MR. GCLDRERG: Your Honor, it is hard to object, 
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because I don't know what he means: By the mill, by 


the converter, by the dealer, by the manufacturer. There 
are any number of steps in which a bolt is handled. 
Tickets get on and off. 

«THE COURT: Well, you establish that. 

THE WITNESS: May I help, your Honor? 

THE COURT:No. Let him ask the question. 

Q Are you familiar with the means used by 
your own company for identifying bolts of fabric used 
in the upholstery furniture trade? 

A Yes, I am. In addition to which, Mr. Stoll -- 

THE COURT: You are interrupting. Just answer 
questions. You are just a witness here. 

Q What other knowledge would you have of the 
méans used to identify bolts of fabric in the upholstered 
furniture industry? 

MR. GOLDBERG: By whom? 

THE COURT: Read the question. 

(Question read.) 

MR. GOLDBERG: Your Honor, I think the question 
has to be at some specific stage, who is qoing to identify 
them at some stage? Otherwise the witness could just get 
it from the mill that initially manufacturers greiqe 


fabrics to whoever finishes it -- 
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THE COURT: Well, I will allow him to give 
his experience inanie area. 
A I have been personally involved inall phases of 
that area, from yarn manufacturing. We had a spinning mill 
in Providence, Rhode Island. We had a dyeing and finishing 
operation in Brooklyn, New York, which dyes and finished 
fabrics for all trades, including the upholstery trade, 
the thread trade, the knitted outerwear trade, the sports- 
wear trade, the men's slacks and suit trade. In all 
phases of dyeing and finishino as a contract commission 
operation, not for any specific field or manufacturer. 
MR. GOLDBERG: Your Honor, we aren't dealing 
with dyeing and finishing here. 
THE COURT: I'm not Saying that we are. 
A I am not in the manufacturing of fabrics, per 
se, double-knits, shinoping to manufacturers of garments, 
upholstery and so forth. 


Q Are you familiar with the means used for 


| gidentifying bolts of fabrics? 


A Yes, I am. 

Q And are you also familiar with that from the 
time it leaves a fabric manufacturer to the time it is used 
by an upholstered furniture manufacturer. 


MR. GOLDBERG: Objection. The witness has 


2208 
mpbr Chwatt-direct 143 


testified he never worked for a furniture manufacturer. 

THE COURT: Well, he doesn't necessarily 
have to have worked there in order to gain knowledge. 
Overruled. 

(Question read.) 

Yes, I am? 

And how do you have such knowledge? 


I am sorry -- 


Q How do you have such knowledge? 
A 


By our company shipping fabrics 
manufacturers. 

Q How are you familiar with the means by which 
an upholstered Picaitare manufacturer would identify its 
bolts of fabric received from vour company? 

A How an I -- 

Q How would you be familiar with the means by 
which an upholstered furniture manufacturer would identify 
bolts of fabric which it received from your comvoany? 

A By the way we are directed to ship such 
fabrics to such manufacturers. 

MR. GOLDBERG: Your Honor, I will then object 
again to his being established as an expert in this field. 
Obviously his knowledge is based on hearsay of what his 


customers tell him. 
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THE COURT: He hasn't asked him an opinion 
question yet, so there's nothing before me to rule on. 
0 Do you ever get complaints or returns of fabric 
from the upholstery fabric manufacturers? 
A Yes; we do. 


1 


Q Does that in any way add to your knowledge of the 


practices of upholstered furniture manufacturers in identify-_ 


ing the fabric? 

A Yes; we would. 

Q How would that add to oe knowledge? 

A By the representations -- by the dyes being 
represented by a particular bolt of fabricthat for one 
reason or another has been damaged or that there is a com- 
plaint about. The idea of the particular bolt of fabric -- 
it would have to have some means of identification. 

Q And that would be after the fabric is returned 
to the fabric manufacturer by the upholstered furniture 
manufacture? 

A That is correct. 

Q Have you ever insvected bolts of fabric on 
complaint or otherwise? 

A Yes, I have. 

Q As they are actually on the premises of an 


upholstered furniture manufacturer? 
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nd 
——————— 


Yes, I have. 


MR.ROBERT STOLL: May I then proceed, your 
Honor, with the opinion questions? 


MR. GOLDBERG: Your Honor, we will certainly 


saetveniresdsanrnttsenememaranaassens iain ts aire escent 


object to that. This witness has already testified that 
he has maybe a few upholstered furniture customers, so 

that we aren't dealing with a representative sampling. 

In this city, which is the qarment and fabric center of the 
world, or certainly this country, there are any number of 


people who deal directly with the upholstered furniture 


trade who can testify. There are veople who run such 


ui 
i! 


plants, the actual furniture factories who could testify. 
Why should the Court have to hear this witness who is in 
the double-knit trade, which is used for ladies' srortswear 
and that kind of evervthing? 

I don't think it is necessary to ask the 
witness. Obviously his exnerience with upholstered fabrics 
is minimal. 

; No, if we were somewhere over in Uaanda, 

and nobody knew anything about this excenvt this gentleman, 
perhaps his testimony might be accentable, but not in 

New York City, where there are a million people who know more 
about it than he does. 


THE COURT: Yes. I find he is not proverly 
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qualified in this expertise vou are seeking. It is a 
minimal contact he has with maybe one or two people he deals 
with. 

I would sustain the objection. 

MR. ROBERT STOLL: May I ask the witness 
whether indeed he has contact with upholstered furniture 
manufacturers? 

THE COURT: You did. He mentioned one name, 
that's as far as he went. 

0 Was thatas far as it went, Mr. Witness? 

A May I say this: That the attorney indicated 
that double-knit fabrics are used for sportswear or 
garment manufacturing, and may I say that you are absolutely 
incorrect, and your knowledge is limited to law, because 


double-knit fabrics are used for draperies, upholstery, auto- 


mobile upholstery and other fabrics where stress is a 


criterion, where woven fabrics -- 
MR. GOLDBERG: Your Honor, I object. This is 
volunteered. 
THE COURT: Yes. Suppose wu develop it. 
(@) Could you please explain to the Court the 
manner in which your fabrics are used in upholsterers' 


furniture? 


A Our fabrics are used in numerous whases of 
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manufacturing, including but not limited to upholstery, 
garment manufacturing, draperies, anything that requires 
stress. 

A woven fabric is a riaid fabric. It doesn't 


give to any stress. General Motors today -- 


MR. GOLDRFRG: Your Honor, I am qoing to object 


to this disaquisition ofthe witness. He was asked a simple 
auestion. 

THE COURT:Well, you see these exhibits here in 
court. Do you deal in that kind of material? 
Is this the kind of thina you are talking about? 

THE WITNESS: This is a woven piece o 
fabric, your Honor. 

THE COURT: You aren't talking about that? 


THE WITNESS: No. 


THE COURT: You see that otner one over there?: 
Is that the kind of material you deal with? 
What did you show him? 
; MR. GOLDBERG: This was Defendant's Exhibit F. 
I am now going to show him Defendant's Exhibit E. 
THE COURT: Here is another piece. Did you 
at any time deal with that kind of material? 


THE WITNESS: Yes. We finished fabrics of this 


nature, yes. We don't at this point -- our company now 
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doesn't manufacture these type of fabrics. 

THE COURT: Well, what experience have you had «= 
this type of material that you now handling? 

THE COURT: Other than finishing this type of 
fabrics. 

Q Does finishing imply manufacturing? 

A Finish implies treating with a resin cr 
napping or shearing, with a device to raise hairs cr lower 
hairs. 

Q And once you have finished it do you then ship 
it to upholstery manufacturers? 

A Right. 

THE COURT: How iong aqo? 
THE WITNESS: Seven to ten years ago. 


Q Did your course of study at the Philadelphia 


Textile Institute include studies in this phase that we are 


cussing now: Fabrics of this nature? 


A Yes. 


e MR. GOLDBERG: Objection, your llonor. He is 


| trying to use him as a witness with respect tothe practices 
of manufacturers of upholstery furniture as to piece 
tickets and so forth. I can't conceive that he learned 
about it in college, or if he did perhaps he would better 


tell us the name of the course. 


‘ahd im sckeecticod eek sag viene 


226a 
mpbr Chwatt-direct 149 


THE COURT: Well, it does:.'t satisfy the burden 
of showing that he is an expert in this particular area. 
Seven or ten years ago he dealt in this area. This isa 
case that happened a year or two aqo. We don't know if 


he knows the practices in the industry now. 


MR. ROBERT STOLL: May I ask the witness if 


there is any differences in the use of piece tickets in the 
areas to which has alluded. 

THE WITNESS: No at I know of. 

Q Do you state that of your own knowledge? 

A Yes, I do. 

QO Are you familiar with the present use of piece 
tickets to identify fabric in the upholstered furniture 
industry? 

MR. GOLDBERG: Objection, your Honor. We can't 
have a witness who can testify about Industry A, and he 
assumes that Industry B is the same. 

THE COURT; I will allow the question. 

(Question read.) 

Yes, I believe I am. 

MR. ROBERT STOLL: May I proceed, your Honor, 
with this witness? 

THE COURT: I still don't find he is an 


expert. I think he has a minimal knowledge in this area, 
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and he has knowledge acquired when he was a student and so 
forth, and he is probably familiar wit some practice, but 
I don't see how he can testify as to what happened to these 
particular bolts of cloth last ,¢av, 1975. 

MR. ROBERT STOLL: The point is, your Honor’, we 
have had testimony in this particular industry but from people 
from whom it may be suggested Nage a connection with the 
plaintiff. We have had such testimony from a number of 
witnesses, including Mr. Lewkowicz. 

THE COURT: I am aware of that, and I know that 
you are trying to bolster your case with this kind of 
testimony. But it seems to me you should have gotten 
an expert in the field rather than someone in a related 
area, who has minimal contact with this. 

MP. PANORT STOLL: We tried to get an individual | 
without a contact whatsoever to either of the parties 
in this case or to Relle, the third company. 

| 'THE COURT: Weli, I have a judqment to make 
yin this area, and up to this point I am not satisfied 


that he is an expert in this area. He knows fabrics and 


so forth, but we are dealing with a specific problem here, 


and giving an opinion based upon his background I don't 
think would be fair at this point. 


MR.SAMUFL STOLL: Your Honor, there is no 
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evidence that the practice in the upholstered furniture in- 


dustry is different from any other industry. 


THE COURT: But the defendant doesn't have to sho 


that. It is not the obligation of the defendant to set up 


negatives. 


MR. SAMUEL STOLL: This witness has 


testified that there is no differences. 
THE COURT: Oh, he hasn't. He says he hasn't 
been in it for ten years, for example. So that the basis of 


j 


the fact is that he got back a bolt of cloth from some 
manu“acturer who uses it in upholstery -- how does that show — 
a practice in the industry? 


MR. SAMUEL STOLL: I think he should be 


permitted to testify to the use of piece tickets in the 


fields that he has famiiiarity with, and if the defendant deal: 


there isa difference in -- 
THE COURT: Well, I won't use a vulgar expression. 
to characterize that. However, you may proceed. 
: MR. ROBERT STOLL: Your Honor has ruled, 


and there is no need for further questions. 


THE COURT: You don't want to cross examine 


"MR. GOLDBERG: No, your Honor. 


(Witness excused.) 
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THE COURT: Now your deposition of whom? 
MR. ROBERT STOLL: I think I will be -- 


MR. SAMUEL STOLL: Your Honor, we would like 


to help Mr. Popper out of here as soon as possible. 


THE COURT: All right. Put him on. 
MR. ROBERT STOLL: Well, it was the defend- 
ant whowanted to put him on. 
THE COURT: Well, we will let the defendant take 
him out of order, if it becomes necessary to put on a 
defense case. 
NORMAN N. POPPER, called as a witness by 
the defendant, having been first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 


BY MR. GOLDBERG: 


Q Mr. Popper, are you a member of the Bar of the 
State of New Jersey? 
I am. 


You are also a member, sir, of the Bar of this 


Yes, I am, since 1973. 
Did there come a time, sir, when you were 
retained by Belle Fabrics, Inc. to represent them in a 


lawsuit which ‘ad been brought against them by Greeff Fabrics? 
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Yes. Immediately prior to October 14, 1975. 

Q And, sir, in that connection, did you conduct 
the negotiations for Belle with Greeff's attorneys which 
resulted in a settlement? 

A tdid. 

0 And as part of that settlement, was a license 
agreement negotiated? 


A Yes. 


Q Did that license agreement, sir, permit Bel): 


Fabrics to sell, promote and so forth, fabric containing 


Greeff's "Contemplation" design? 


A I am a little bit at a loss as to Greeff's 


"Contemplation" design, but I do identify the license as cover 


ing Belle's "Camelot" design. I believe it is the same. 


| 
| 
| 
| 
i 
{ 


MR. GOLDBERG: Mr. Stoll, will you stipulate 


that they are the same? 


MR. ROBERT STOLL: I certainly shall. 


THE COURT: Well, there's evidence in the case. 


gone witness testified they are the same. It was the man 


himself. 


MR. GOLDBERG: Yes, vour Honor. I wasn't sure. 


THE COURT: All right. 


Q Now, Mr. Popver, in that connection, did the 


license agreement provide for Belle to applv a copyright 
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notice to the fabric it would sell under the license? 

A It did. 

Q Did you have discussions with the attorneys 
for Greeff during these negotiations reqarding the use of a 
copyright notice? 

A Yes. 


0 During that time, sir, did the attorneys for 


Greeff or anybody else on behalf of Greeff discuss place- 
ment of the copyright notice? 

A Yes. 

0 And what was that discussion, sir? 


A As embodied in the contract, the copyright notic: 


was to be placed on the fabric. I am looking at Clause 4 of 


the agreement. 

Q Yes, sir. And was there a discussion with 
you or were there instructions that the notic’s were to be 
repeated on the fabric? 

MR. ROBERT STOLL: Objection, by whom? 
THE COURT: Rephrase the question. 

Q We are talking about the meeting with the 
attorneys for Greeff, Stoll & Stoll. Were you given 
instructions at that meeting by them or anyone else with 
respect to asking Belle to place the notice on every 


repeat of the desiqn? 


22a 


Popver-direct 
Not in those terms. 
Well, in some other terms, sir? 
A The discussions took the form of requiring 
the copyright notice to be on the fabri or reproductions of 
the ccpyright desiqn in the fabric, and that language having 


been discussed, was specifically embodied in Clause 4 of the 


agreement. 

Q Mr. Popper, I read to you a statement that you 
made at your deposition and ask yoif you recall having 
made that. 

MR. GOLDBERG: I am reading from Page 8, 
Mr. Stoll. 
MR. ROBERT STOLL: May I suqgest that a copy of 


the deposition be given to the witness, since this is not 


cross examination and we aren't trying to impeach the wit- 
ness but to aid his testimony. 
MR. GOLDBERG: I will be happy to. 


Q (Continuing) "A I would have remembered 


\ »any particular specification as to the exact manner of affix- 


ing a copyright notice because 1 ~king in the back of my 
mind was a lacecase that I have bee. involved with years 
before, when questions arose as to repeats and things like 
that, and nothing was specified other than the copyright 


notice should be applied.” 
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Do you recall making that. statement, sir? 

A Yes. I call your attention to the use of the 
word “particular”. 

Q Yes. 

A There was nothing particular other than to 
say that thenotice must be applied to the fabric or repro- 
ductions. 


Q Were you told that Greeff's attorneys relied on 


you personally to suprevise the manner in which Belle applied 


the copyright notice? 

A I was not told chat. 

Q Were you told they relied on you to advise 
Belle with respect to the details of placement of the 
copyright notice? 

THE WITNESS: May I have that question repeated, 
Mr. Reporter. 
(Question read.) 

A Emphatically, no. 

Q Sir, at your devosition, cn Page 15 you made 
the statement "I believe that he" -- referring to Mr. 
Lewkowicz -- " has most certainly lived up to the agreement 
to affix a copyright notice and give adequate monthly 
rports.” 


Is tisat still your opinion, sir? 
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And what? 

And to give accurate monthly reports. 

Yes, I believe that he lived up to the agree- 
ment. He placed the copyright notice on the fabric and 
qave monthly’ reports as to the exact yardaqe sold and 


paid the royalty. 


Q You are speaking now of the copyright notice that 


was affixed to the hang taq? 

A I never understood there were going to be any han: 
taqs applied. To me, a hang tag is a tag that hangs. It 
is a taq on a cord, and -- 

Q Are you referring now to a piece ticket in- 
stead? I don't mean to quibble over those words. 
If you prefer for me to use "piece ticket", I will use 
that. I am just saying, you aren't referring now, Mr. 
Popper, when you say they complied with the agreement, to the 
adhesive labels they put on after the extension. 

A No. I am not referring to that at all, 

» because there was nothing specifically and precisely contem- 

plated at the time we negotiated the settlement. If 1 
may explain my attitude -- 

Q No. Can I just go on? 

MR. SAMUEL STOLL: Your Honor, I think the 


witness should be allowed to answer the question. 
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THE COURT: No, no. He can only answer a 
question that is put to him. He is not to volunteer any- 
thing. 

i) Mr. Popper, on the plaintiff Greeff's motion 
for a preliminary injunction Greeff's attorneys in a brief 
made the following statement, and I quote: 
"Belle's use of the copyright notice is rigorous 
and in accordance with the requirements of the limited li- 
cense." 
Are you in agreement with that statement, 


Mr. Popper? 


A I can't say that I agree or disagree. TI don't 
know specifically what counsel mav have had in mind when 
they made that statement in brief. 
MR. GOLDBERG: I have ro further auestions of 
Mr. Popper. 
CROSS EXAMINATION 
BY MR. ROBERT STOLL: 
i Q Mr. Popper, at your deposition you were asked the 


following question and gave the following answer,and this 


appears on Page 7 of the transcript. 


"9 Do you recall any discussion as to nreserva- 
tion of Greeff's copyright?” 


That is the question, and it was referring, of 
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course, to the negotiations for the Belle license. 

A Yes. I do recall. 

Q Very good, sir. 

Will you be good enough to qive your recol- 
lection in that regard? 

A It was a constant, recurring these that Greeff, 
the plaintiff, desired to protect its copyright, which they 
seemed to believe was a very valuable one, and this dis- 
cussion was brought up over and over again, and if he 
didn't grant licenses, and I was importuning for a license 
for my client. But this came up over and over again. 
Greeff is intimately desirous of protecting its copyright, 

and -- 

(@) Do you believe that the lanquage of the 
license agreement reflects Greeff's concern in reqard to 
protecting the copyright notice? 

MR. GOLDBERG: Objection. How can he vossibly 
know that? 

THE COURT: Well, it calls for the mental 
operation of someone else, in any event. I would sustain 


the objecti: a. 


Q Do you know whether the lanquage in Paragraph 4 


of the license agreement with respect to application of the 


copyright notice was intended to imply the inclusion of the 
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statutory requirements for a copyright notice? 


MR. GOLDBERG: Objection aqain. It calls for tha 


working of the plaintiff‘s mind. 

MR. ROBERT STOLL: I asked whether it was his un- 
derstanding. 

THE COURT: Well, you didn't say that. The 
question wasn't actually that. Reword it. 

Q Is it your understanding of Paragraph 4 
of the license agreement that the lanquage reaarding copyright 
notice is intended to refer to the statutory copyright 
notice required by the copyright act? 

A Insofar as I uecatans your question, the 
language of Parayraph 4 was intended to place an obligation 
upon the licensee to apply a statutory copyright notice. 

c@) Referring again to Paraqraph 4 of the license 
agreement -- and the license is Defendant's Exhibit C -- 

I believe you have a copy before you -- you were referring, 
were you not, to the first sentence of Paragraph 4, which 
vurovines for the copyright notice? 


A Yes. In a manner of speaking, the first sen- 


Q Were you also referring to the last sentence 
of Paragraph 4 -- 


MR. GOLDBERG: Objection, your Honor. The 


236a 


mpbr Popper-cro3s 161 


witness didn't say he was referring to anythina. Why not 


ask what he was referring to instead of leading him and 


telling him what he was referring to? 


MR. ROBERT STOLL: This is cross examination. 


ee 


The question has been asked halfway. 


THE COURT: I will allow it. Overruled. 


Q May I agk,Mr. Popver, whether vou were also re- 


ferrina to the last sentence of Paragraph 4, which 
continues from Page 2 to Page 5 of th@ aqreement? 
A Very definitely, respecting conformity with all 


laws, rules and requlations. 
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0 Was it your understanding of that sentence that 
that apr... to statutory copyright requirements? 

A I so thought at the time. 

Q Mr. Popper, I don't know whether the questions 
were asked of you by Mr. Goldberq, but are you a copyriaht 
attorney? Have vou familiarity -- 

A I don't beiieve there is any cateqory of 
copyright attorneys, but having practiced in the field of 
covyriaght laws for many years and handled a considerable 
number of cases, without saving I am admitted to the covyright 
bar, for there is no such -- I consider myself a person 
really learned in the field of copyriaht law. 


9) You are familiar witn statutory copvriaht 
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requirements, at least as far as we mortals as attorneys 
might be so familiar with them? 

A In all modesty, yes. 

MR.ROBERT STOLL: Thank you. 

In the neqotations on October 20th, which led 
up tothe aqreement of October 20th, the license aqreement, 
was there any approval on the part of Greeff or Greeff's 
attorneys to the use by Belle of a single copvright notice 
for a full bolt of fabric? 

A The question of a single copyright notice 
wasn't discussed in those specific terms, and there was no 
specific approval, since it wasn't discussed. 

Q Did Greeff or its attorneys specifically approve 
the use of a copyright notice on a hang taq or piece ticket 
or tag -- and I don't mean to confuse those terms, but I am 
using them collectively now -- at the negotiations which 
led up to this agreement? 


A No. The agreement specifically says that 


ethere is a certain form of copyright notice, and that 


copyright notice is to be applied to the fabric. It doesn't 
say to a tag but to the fabric, or reproduction of the 
copyrighted design. 

TUE COURT: Would that sticker be a violation 


of that as far as you are concerned, since it is not on the, 
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fabric but it is on a sticker? 
MR. ROBERT STOLL: By "sticker", are you 
referring to these? 
THE COURT: Yes. The ones he had printed. 
Would you consider that to be on a fabric. 


THE WITNESS: I would since -- I don't want 


to volunteer information, but since the original controversy 


arose, Mr. Lewkowicz has very recently told me of his 


problems and the only feasible way of outting it on the 
fabric would be by imprinting the copyricht notice on a label 


which is secured to the goods. 


THE COURT: Well, the reason I asked you 
that is because you stressed and unlerlined by intonation 
tha‘: it should be on the fabric in contradistinction to the 
hang tag or the tag which was clipped or stapled to the materi.. 
THE WITNESS: Yes, sir. 
Q Your intonation in that regard, Mr. Popper, that 
was in connection with the discussions had on October 20th, 


es that correct? 


THE COURT: That's exactly what I am sayin. 
And in strict semantics that label is not on the fabric. The 
copyright is on a label which in turn is then affixed to the 


fabric, if you want to be strictly semantically correct about 


it. 
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Did you Nave any part in making a judqment as 
to whether that was sufficient or not? 

A Oh, no, sir. 

THE COURT: You didr't? 

THE WITNESS: I was glad not to become in- 
volved in any technical acts of compliance. I just wanted to 
get my client off the hook. 

Q Was it not your understanding, Mr. Popper, at the 
October 20t!. ~eeting, that the copyright notice was to be ap- 
plied to the selvage or the back of the fabric? 

MR. GOLDBERG: Objection. That has been gone ove. 
in the Court's questions. 

THE COURT: I realize that, but it is not fair 
for the Court to ask questions. 

You forget you are a lawyer, and you sit here as 
a witness. It is not a jury case. 

The strict compliance would be toput it on a 


fabric, whereas this is asticker put on the fabric which has 


2 legend. But that's neither here nor there. 


You conduct your examination. 
Q Was it your understanding that it was the in- 
tention of the parties that the copyright notice was to be 


Placed directly on the fabric? 


MR. GOLDBERG: Objection, your Honor. 


19 


21 


24 
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H I don't know how this witness can testify as to the in- 

| tention of the plaintiff. 

| THE COURT: He is asking him for his under- 

standing. 

| » MR. GOLDBERG: He said of the intention 

of the parties. 


THE COURT: All right. I would suggest you 


relate it to him as you did before. 


Was it vour understanding of what you were 


| supposed to do? 


| THE WITNESS: Your Honor,it was my understanding 
| 
| that a rubber stamp would Le supplied to my client and he 
| would use that rubber stamp to imprint the copvriaht notice 
on the fabric, and that is the -- 

THE COURT: No, we are getting back to exactly wha 
I was saying before. You didn't contemplate this sticker 
on here, did you? 

THE WITNESS: No. 
| , THE COURT: You thought it could be done right 
on the fabric, whereas, ashe explained it, ink wouldn't come. 
off or something, and that he had trouble finding out what to 
do? 


THE WITNESS: I didn't know the back of the 


fabric would be coal black and that the rubber stamping 
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wouldn't be visible. 
REDIRECT EXAMINATION 
BY MR. GOLDBERG: 

O Mr. Popper, I am confused. You svate now that 
you believed then that the notice was to be affixed directly 
to the fabric, but at your deposition, when you already knew 
that it was aprnlied to the piece ticket, you stated -- 

A Just a moment <= 

9) Let me finish -- you already knew that it was 
applied on the piece ticket. You saw it there in your office, 
and you said "I certainly believe he has lived up to his 


agreement to affix a copyright notice." 


Didn't you state that at your daposition? 


A As you state it to me, but your interpretation 
is not in accordance with what I intended. 

2) What did you intend, sir? 

A I intended that the notice, if not applied to 
the fabric, might be applied, by virtue of the impossibility 
ef putting it on the fabric, on a ticket which is affixed 
to the fabric. 

Q And it was then, your ovinion, was it not, 

Mr. Popper, and isn't it your opinion nowthat the -- 
MR. GOLDBERG:. Strike that. 


Mr. Popper, vou said a few moments ago that you 
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understood the license agreement -- and I will refer to that 


later -- since it is an exhibit -- in the last sentence in 


the paragraph, not only the first one, which referred to a le- 


gal notice -- you stated if I got your testimony correct, 
that you believed that Belle had to comply with statutory 
requirements for copyright notices; is that correct. 

A I used the lanquage of the paragraph which says, I 
and I quote "In strict conformity with all laws, rules and 
regulations." 

-Q Would you read the whole sentence from the Seating 
ning? 

A Period. 

Q No, you started in the middle. Read the 
whole sentence fror -he beginning. 

A Just this last sentence? 

Q Please. | 

A “Belle covenants and aqrees to sell the fabric 
licensed hereby in strict conformity with all laws, rules 
pand regulations." 

Q Does it say anything in that sentence about a 
copyright notice? 

A Well, if it is a covyriqhted fabric, it is the 


Other- 
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ia) And did you understand,then, that it was Belle's 
obligation to comply with the statutory copyright notice 
requirements under the license? 
A Yes. I believe I understood that. 


Q Did you advise your client, Belle, what those 


——__ 


statutory requirements were? 


A No, I didn't. I advised him what the agree- 
ment provided. 

Q And you told him to live up to the aqreement? 

A Yes. In fact, I discussed the agreement with 
him -- well, I don't want to violate anv rules with respect 
to communications between attorney and client, so I think 
I should forego maxing that statement. 

Q Fine, Mr. Popper. 

When you advised -- I'm not asking you to say 
anything now beyond what you have aireadyv done on your 
deposition -- when you advised Mr. Lewkowicz with respect 
to the settlement of the case you painted for him a very 

dark picture with respect to what would happen to him if he 
didn't settle, didn't you? 
A I wouldn't say I nainted a very dark picture. 
I painted a picture of the fact that here he was selling a 


fabric -- 


° Is the answer "no", Mr. Popper, you didn't 
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paint a dark picture? 

A I don't think the term "dark" is as accurate 
as it should be. I told him of the leaal consequences of 
being a copyright infringer with respect to damages, profits, 
counsel fees and, if wilful, the possibility of the 
Courtmultiplying the damages by a certain factor. 

Q Did you say -- I am quoting now your 
deposition, Mr. Popper, on page 12 "I painted a picture for 
him that ther would be depositions, there would possibly 
be a Master appointed, that possibly the plaintiff would prove 


his qross sales, that it would be up to him to mitigate the 


qross sales and he would be liable for accounting for his 


damages. That the plaintiff might claim damages as a result 
of lossof sales and in addition there might be a 
counsel fee allotted to him, and if there was evidence of 
wilful infringement the Court might be persuaded to give 
multiple damages." 

A That's what I just said in substance. 

Q I didn't say it wasnt. 

A But I didn't say “dark picture". 

Q When you went to the Stolls to negotiate the 
settlement, did youtell them either they give a licence or 
no settlement? 


A No. 
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Q When you went in there, you were in the 
position, weren't you, of a suppliant, of a person saying, 
“Look, you have got me dead to rights. I won't do it 


any more. We'll pay you $10,000 and by the way we would like 


a license". 


Is that what happened? 


coeeeesenpreemnenmeonapietnnen 


Lanne ene: erence canst ten 


A I think that's quite accurate. 
fa) So the license wasn't a condition to the 
settlement of the lawsuit, was it? 
A No. 
MR. GOLDBERG: No further questions. 


RECROSS EXAMINATION 


BY MR. ROBERT STOLL: 
Q Did you not testify that you importuned 
Greeff's attorneys to issue the license for your client, 
Belle? 
MR. GOLDBERG: There has already been testitied 
testimony to that effect, your Honor. 


THE COURT: That's so. That's what he said. 


Q Do you consider that request of yours to have 


been an urgent request on behalf of your client? 


A I considered that my client might fall into 


disrepute if he had to refuse to sell a fabric that he had 


shown, and his customers would look uvon him as a welcher, 
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and I hoped that a license could be had so that he could 
fulfil his commitments to his customers, but I wanted to get 
him out, and I would have settled whether he got a license 
or not. That is, I would have urged him to settle whether 
he got a license or not. | 
Q To use a phrase that you refused to adopt be- 
fore, and that is to vaint a dark picture, I wonder if that 
phrase wouid apply to the picture which vou painted at the 


settlement negotiations of the consequences to Belle of not 


having to license, which is Exhibit C. 


LN I would rather use the term"a picture of serious 


consequences", since so far as monetary damages and counsel 
fees are concerned -- 

Q I am referring now to the picture which you paint 
to Greeff's attorneys of the consequences to Belle of not 
getting the license agreement of October 20th. 

MR. GOLDBERG: Your Honor, the witness has 
already said that he asked for it and that it would put 
them in disrepute. 

MR. ROBERT STOLL: I am sorry. Was vour 
question directed to that? I misunderstood it, if it 
was. 

THE COURT: Well, there were two things he is 


suqgesting to you. 
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One, was that you were a supvliant because you 
knew that your client, if he didn't qet the license, would 
suffer more damage. 

THL WITNESS: Yes. 

THE COURT: That's one picture. 

The other picture is what would happen to your 


client if he didn't settle the. case. That's another 


picture. 


THE WITNESS: Yes. 
THE COURT: They are both serious, right? 


THE WITNESS: Yes. 


Q Do you recall indicating to Greeff's attornevs 
that you would recommend to your client, Belle, that the 
case be settled even if there were no license aqreement 
granted? 

A I don't think that I indicated that. That 
would rather be tipping my hand. I had my partner there, 
and we were trying to negotiate a modest settlement 

| from a money point of view, and hopefully to negotiate a 
license, and after we got finished with the question of 
damages we discussed the question of a license, and i was 
old, if 1 recall correctly, that Mr. Robert Stoll said 
that he could make no commitment in that reqard and it would 


have to be referred to Mr. Jchannsen -- 


08 
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Johann. 

A -- who might veto the provosition of a 
license, which I was seeking. And the aqreement was drawn 
and executed by my client with the license provision in 
it, but I was given to understand very distinctly that it 
might be approved. 

Q I wonder if you can answer this question without 
violating an attorney-client confidence. 


Did you instruct your client, Belle, not to ship 


any goods until a license had been granted and the 


appropriate copyright notice rubber stamp received and 
used? 
A I didn't get into that area at all. I thought 
it was implicit in the license -- 
MR. GOLDBERG: Your Honor, can we not have 
a volunteering of the witness? 
THE COURT: The latter part. Leave the first 
part in, that he didn't get into it at all. 
Q Did you think that requirement was implicit 
in the license? 
MR, GOLDBERG: .Oh, objection. 
THE COURT: Sustained. 
Q I refer vou, Mr. Popper, to Defendant's 


Exhibit A, which purports to be the judgment approved by 
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Judge Lacey in the Greeff v. Belle litiqation. I am sure you 
have a copy but I can hand you one for your convenience. 

A I have a copy filed by the clerk, original 
filed October 2, 1975. 

a) That would probably be October 20th, after the 
judgment -- I refer you to Paragraph 5 of that judqment, wher 
it states "Plaintiff shall have judqment against the 
defendant in the sum of $10,000,"andI ask you if you recall 
what the basis of that $10,000 fiqure was. 

A As it says there. 

9) To assist you in that, I would refer to the 
first paragraph -- 

MR. GOLDBERG: Your Honor, he didn't sav he neede }! 
any assistance as it states there. The document is in 


evidence. 


THE COURT: In addition to which there wasn't an: 
thing on cross-examination, if I remember. 


MR. ROBERT STOLL: In that case, your Honor, 


I eI have no further questions. 


(Witness excused.) 
(Adjourned to July 14, 1976, at 


10:00 a.m.) 


mpb-1 
Greeff Fabrics, Inc. 
vs. 76 Civ. 1188 


Malden Mills Industries, Inc. 


New York, New York. 
July 14, 1976 - 10:20 A.M. 


(Trial resumed.) 


MR. ROBERT STOLL: If it please the Court, 
reserving full right for rebuttal to any defenses which 
may be raised, including reading of portions of the 
transcript of the deposition which I mentioned yesterday -- 


reserving that right, plaintiff rests. 


MR. GOLDBERG: Your Honor, at tnis time the 


defendant will respectfully move to have the complaint 
dismissed. 

I would like if I may, your Honor, to argue 
that motion, each count separately. 

The second cause of action in the complaint 
alleges a violation of the Lanham Trademark Act, 15 UCS 
Sec. 1125A. We have already presented a br ief to 
the Court in opposition to a motion for partial summary 


judgment made by the plaintiff or that cause of action, 
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in which we have endeavored to show that there is no 
cause of action under the Lanham Trademark Act for misuse, 
alleged misuse of a copyright notice. 

On the contrary, Congress provided specifically | 
in the copyright statute for a criminal offense for 
misuse of a copyright notice. Congress didn't provide 
a civil cause of action for it, and in fact there has never | 
been a case that has held anyone liable under the 
Lanham Act for misuse of a trademark notice. 

Now we have something additional, because there 
is no evidence whatsoever that plaintiff was in any way 
damaged or likely to be damaged by the defendant's use -- 

THE COURT: Well, I would rather hear the other 
side on this, because I agree with you as far as Count 2 
is concerned. 

MR.ROBERT STOLL: Would you like to hear 
that first? 

THE COURT: Yes, if you want tc split that up, 
all right. 

MR. SAMUEL STOLL: Your Honor, why not have 
the entire argument made now on behalf of -- 

THE COURT: Well, I grant this motion now 
on this one, because if he doesn‘t want to say anything 


about the -- 


Sha 


MR. SAMUEL STOLL: Cf course we do. 

THE COURT: Well, go ahead and say it. rt 
seems to me there are separate issues and there is no proof 
at all here, not even a scintilla as to the threshold 
question involved here. 

MR.ROBERT STOLL: Counsel has involved that 
Section 43(a) of the Lanham Act is not directed to copyright 
notice. 

THE COURT: What about the threshold question 
of the damages? The only one you put on here was a 
fellow from North Carolina. 

MR. ROBERT STOLL: That fellow from North’ 
Carolina uses the plaintiff's.-- 

THE COURT: But he never saw this. He never 
had anything to do with it. 

MR. ROBERT STOLL: As far as damages are 
concerned, 43(a) doesn't require a showing of damage. 


the lanaguage of the section itself it says "...by any 


person who believes that he is or is likely to be damaged.” 


THE COURT: Well, I don't find that there is 


evidence to show that. There is purely a legal question, 
as far as I am concerned, and I grant the motion with an 
exception to the defendant. 


On the other counts, I find that there is suf- 
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ficient, and I will deny the motion. 

MR. GOLDBERG: May I be heard on that motion, 
your Honor? 

THE COURT: You can be heard, but you aren't 
going to change my mind. I think there is sufficient here 
for you to go to your proof on this. 

MR. ROBERT STOLL: Your Honor, when we get 
the transcript, may “e show you in the transcript where 


damage was shown? 


THE COURT: You could have gone to the Appellate 


Court last night, because I looked at my noves last night 
and I made up my mind that there is not sufficient for 
this count. 
You have an exception to the Court's ruling. 
Now, the defendant's case as to Count 1. 
MR. GOLDBERG: Your Honor, as our first -- 
may I have a moment, your Hvunor? 
THE COURT: Go alicad. 
(Pause.) 
MR. GOLDBERG: As my first witness, your Honor, | 


| 
I would like to call Milton Glasser. | 


Q And what did you see at that time? 
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; MILTON J. GLASSER, called as a witness 
3 
| by the defense, being first duly sworn, was examined | 
| } 
: and testified as follows: 
5 
| DIRECT EXAMINATION 
1 
6 
| BY MR. GOLDBERG: | 
i 
7 1 e 
| fe) Mr.Glasser, by whom are you employed? g 
8 | 
A Malden Mills, Inc. 
9 | . 
Pe | Q Is that the defendant in this action? 
10 
| A Yes,sir. 
| 
: u i Q Actually, the defendant is listed as Malden 
i 
12 
| Mills Industries, Inc... Who is that? 
| 
13: 
| A Malden Mills Industries is the selling organiza- 
| 
4 |, 
H tion for Malden Mills. 
183 
2 | Q And what is your position, sir? 
16 
I A I am division manager of the Print Division : 
i 
7 || 
of Malden Mills. 
i i 
18 | ‘ ; 
| Q Mr. Glasser, we will show you a piece of fabric 
19 || 3 
| that has been marked Defendant's Exhibit E, and ask you 
7 Ee eae , 
| @ if you have seen the design in that fabric before, 
i 
i| 
21 
| A Yes, I have. 
™ = | 
Q Do you recall,sir, when is the first time you : 
23 
saw it? 
| | 
| 
A Approximately October 21, 1975. | 
| | 
li 
| 
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é A There was epproximately a yard sent to me | 
3 for inspection as to whether it could be made and inserted | 
4 into our print line. | 
5 ij Q And can you describe this piece of fabric that | 
6 | you received on that day? 
7 | A xes. It was approximately a yard long, linear. 
8 | Q Aid what about the width? . 
9 -A It was full width, including beth selvages. 7 
10 Q Was there any notice or notation on the fabric? 
n A None whatsoever. 
12 | Q Did you inspect the fabric both front and 
y 13 | reverse side? 
4 | A Yes, sir. 
‘ 15 Q And there was no notice anywhere? 
16 } A None. 
i] 
W | Q What did you do with that piece of fabric, sir? 
18 | " OK It was -- on the same day it was sent to our 
19 | screenmaker, Elmtex Engraving to see if it would be practical 
20 | for them to make printing screens. 
21 | Q Sir, did you send that along with a purchase 
2 | order? | 
23 | A Yes. ! 
2A | Q I am going to show you a document as soon as 
25 | : 
| 


\ 
i 
| it is marked. 
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(Defendant's Exhibit K was marked for 
identification.) 
MR. ROBERT STOLL: May I see it? 
MR. GOLDBERG: Mr.Stoll, I haven't offered it. 
’ 
¢ THE COURT: I don't want this practice of 
looking at exhibits before they are offered. I don't 
allow it in a court over which I preside. 
MR. ROBERT STOLL: I merely want to see what he 
is showing him. 
MR. SAMUEL STOLL: Your Honor, I understand 
your Honor's ruling, but when questions are asked of the 


witness concerning a document that we don't see, how can we 


evaluate those questions and direct objections if we 


choose to bring it to the attention of the Court? 

THE COURT: That does not persuade me either. 
I have never seen this done by other lawyers, frankly, 
and I have been trying cases for many years. I have 


never seen lawyers take the papers out of the lawyer's hand | 


q while he is walking up and saying “Let me see that," and tak¢ 


it away from him. 


MR. SAMUEL STOLL: Your Honor, naturally, 
what we do is to hand it to the opposing counsel before it 


is handed to the witness, but I accept your Honor's ruling. 


THE COURT: But that doesn't mean that he is 
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entitled to that. You are very gentlemanly in giving him 
more than he deserves. 

There is no reason why you have to anticipate 
what the lawyer is going to do. I am not being any 
different in this case than in any other cases that I have 
had. It surprises me that you think you have a right 
to do that, because before anything gets to the Court it 
must be received in evidence, and nothing can be read 
from it until then. 

MR. SAMUEL STOLL: But all of the questions and 
answers go into the record, there may be 100 questions and 
answers with respect to a document that we haven't seen. 

THE COURT: But it will never affect the 
Court, because there is nothing brought out about it. Thers 
is nothing brought out form the document until it is 
received in evidence, that the Court is aware of. 

But in this case it is almost silly to the 


point where these documents have been going back and forth 


before. You have had complete discovery. You practical] 


know what is in each other's pockets. So I don't see that 

there are going to be any surprises here. Everything you 

have had so far is something that you have already seen. 
MP. GLLDBERG: We have already sent them a 


copy of this. 
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THE COURT: I know that. That is the usual 
thing in Federal practice. This really is a tumuit in a 


teapot. It is just as easy to hand it to him before as 


afterwards. 


MR. GOLDBERG: It just takes up additional time. 


I hope we can get finished today. 

Q Mr. Glasser, I show you a document which has 
been marked Defendant's Exhibit K for identification, and 
ask if you can identify it. 

A Yes. This is a flotostat of a purchase order 
which we sent to Elmtex. 

Q Is this the purchase order which you sent to 
Elmtex with the piece of fabric about which you just testi- 
fied? 

Yes,sir. 

MR. GOLDBERG: I offer it. 

MR. ROBERT STOLL: No objection. 
(Defendant's Exhibit K for identification 

was received in evidence.) 

Q Now,sir, what was the next thing that you did, 
if anything, regarding this purchase order and the piece 
you sent to the screen maker? 

A Within the day I called the screen maker and 


told them as scon as they had received this pattern to 
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look it over and to hold it in abeyance until such time 
as they heard further from me. 

You say that was within a day or two after the 
purchase order? 

A Yes. I wanted to allow enough time for it 
to get there before I did anything -- 

Q I see. And what was your purpose, sir, in 
putting this hold on this order? 

A Well, we wanted to make sure by inspection of 
another piece of cloth that there was in fact no copyright 
logo on the piece of cloth. 

Q Well, what did you do, Mr. Glasser, then to 
make that determination? 

A I called our New York office and requested that | 
they get a sample of cloth anywhere three to ten yards or | 
whatever, they could find, so that we in fact could tneeack 
it again to make sure that there wasn't any copyright logo | 
on the cloth. 

Q Who was in charge of your New York office? 


In the upholstery division? 


Q Yes. 
A 


Mr. Sanford Levine. 
Q Did there come a time, sir, when you did 


receive another piece of this fabric? 
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Yes. I received approximately ten yards. 

THE COURT: When did you receive it? 

THE WITNESS: About November 10, 1975. 

Q I now call your attention again to Defendant's 
Exhibit E, which is in front of you now, and ask you, sir, 
if you can identify that as the 10-yard piece that you 
received on or about November 10, 1975? 

A Yes, sir, it is. 

MR. GOLDBERG: I note from the ticket that it 
still seems to have been only offered for identification. 
If that is the case, I will now offer it in evidence. 

MR. ROBERT STOLL: If it please the Court, ‘it 
was offered in evidence and an objection was raised and 
your Honor accepted it in evidence subject to connection, 
and no connection has yet been shown. I believe that is 
true, if I am not mistaken, on both of these specimens. 


THE COURT: What is the clerk's record? 


THE CLERK: Yes. It was received yesterday, 


MR. ROBERT STOLL: We maintain our objection 
and continue it. 

THE COURT: I will rule on it when all the 
evidence is in. 


Q Mr. Glasser, with respect to this i0-yard piece 
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which is in front of you, Defendant's Exhibit F, you say 
you received that on or about November 10? 

A Yes, sir. 

Q After you vaosived it, what did you do with it? 

A We ran it out on a table and inspected it, both 
face and back, from selvage to selvage and from end to end 
to make sure that there were no markings whatsoever that 
would indicate a copyright. 

Q Were there any such markings? 

A No, sir. 

Q Were there any markings at all? 

A None. 

Q What did you then do with the 10-yard piece? 

A We rolled it up and put into a carton which we 
keep for this type of thing, so that if any problem develops 
we have it, like we have it here. 

Q And was that carton kept under your personal 
custody and control? 

A Yes, in the Print Division. 

Q And it is your practice in the normal course of 
your business activities to maintain a box of such physical 
exhibits? 

A Yes, sir, it is. It is the company's policy. 


Q And, sir, when did you go back to that box to 
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do something with the fabric again? 

A Only after I had information from our New York 
office that they had been served with papers concerning 
this suit. 

re) What did you then do with the piece of fabric? 

A We reinspected it to make sure that we didn't 
miss anything and it was, as I said before, it had no marking 
on it whatsoever. 

Q What did you do with it then? 

A After speaking to you, we forwarded it to you. 

You sent it to my office? 
Yes. 


MR. GOLDBERG: Your Honor, we would again offer 


this, I think we have now connected it quite specifically. 


MB. ROBERT STOLL: On the contrary, your Honor. 
The point of objection is that there is no showing of 
whether these particular specimens of fabric were sold by 
Belle or shipped by Belle before or after the date in 
question, the date of the license agreement, October 20. 
There is no testimony whatsoever touching on it, . 
much less proving the point. As a matter of fact, with 
respect to the first sample, the one-yard specimen, which 
is not here in evidence, as to which testimony has been 


given, I believe Mr. Glasser testified that he received it 
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J dy > 


on October 21, while Mr. Lewkowicz testified that he 
couldn't have sent it out on October 20, the day before, 
which would tend to date that specimen prior to the license , 
agreement. 

MR. GOLDBERG: Your Honor, Mr. Lewkowicz 
Cidn't testify he could not have sent it out on October 20 -: 


| 
THE COURT: You know, when I listened to Mr. 


Lewkowicz there was never a time that he made a categorical 


statement that I remember. He was such a witness, that 
I wouldn't buy a three-dollar bill from him, because I 
would suspect -- 

MR. ROBERT STOLL: He did testify categorically 
that he didn't ship anything out -- 7 

THE COURT: You read the testimony and see if 
you can say he said that categorically, but I don't remember 
him saying anything categoric.lly. 

MR. GOLDBERG: ia this instance he did. He 
said, “I have no recollection whether I sent it out the 
day before, the next day.” He didn't know. 

THE COURT: In any event, I am going to take 
this with an exception to the defendant. 

MR. ROBERT STOLL: You aren't making a 


determination that this was received -- 


THE COURT: You aren't complaining about the 
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nexus of this particular piece, namely, from the time he 
said he got it until it was delivered here, because he 
would have to testify that he brought it here. You aren't 
complaining about that part? 

MR. ROBERT STOLL: We aren't complaining about 
Mr.Glasser's testimony as to when he received it. 

THE COURT: If that is the case, then I will 
receive? it with an exception tn the plaintiff, without makin: 
any judgment. I am going to analyze the evidence and 
make my own judgment as to whether it is part of the case. 

MR. GOLDBERG: Your Honor, Mr. Lewkowicz did 
testify that without a ticket on it he could not testify -- 

THE COURT: I am fully aware of what Lewkowicz 
testified to, and I remember how he testified, so I have 
no problem about how he testified. 

MR. GOLDBERG: I want to point out that it 
would be ironic that by leaving out the notice on licensed 
goods, because there is no way of knowing when we got it -- 

MR. ROBERT STOLL: As long as we are on the 


point, may I ask counsel if he does have any information 


as to when these two exhibits were shipped by Belle, whether 


before or after the October 20th date. 
MR. GOLDBERG: Which exhibits are we talking 


about? 
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THE COURT: Exhibit E is really what we are 
talking about. 
MR. GOLDBERG: We can only assume since we 
got it around November 10th that there is a very good poss- 
ibility that it was shipped by Belle after -- 
MR. ROBERT STOLL: That proves -- 
MR. GOLDBERG: May I finish? -- that it was 
Shipped by Belle after the date of the license, but because 
there is no identifying ticket or notice on it, there 
.is absolutely no way anybody can know when it was done. 
We certainly don't think that exculpates the 
plaintiff. 


THE COURT: Unless you can show that it was 


removed or fair inferences can be drawn that they were 


removed. 


MR. ROBERT STOLL: I take it, then, that counse) 


has no evidence which would establish whether they were 
shipped by Belle before or after the October 20th date. 

. MR. GOLDBERG: I think it has been made clear 
that there is nobody in the world who could have such 
evidence. It is a physical impossibility. 

THE COURT: I gather the answer is yes. 


Mr. GOLDBERG: Yes, your Honor. 


THE COURT: All right. 
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Q Now, sir, after you received Defendant Exhibit 
E, the fabric that is in front c! you, andyou inspected 
it and found no markings, did you take any further action 
regarding the scre er at that time? 
A Yes. i .nce we couldn't find any indication 
of copyright, we called on the phone and asked them to 
| proceed with the manufacture of the screens. 
THE WITNESS: Approximately November 10, your 
Honor. 


Q Now, sir, did there come a time when you did 


receive screens from Flmtex of the design embodied in 


Defendant's Exhibit E? 
A Yes,sir. 
Q ABout when was that? 
A About the lst of December. 
Q Was there an invoice accompanying those poreanat. 
A No; that comes in the mail, but that was | 
* dated November 26. ; 


| 
THE COURT: When was this? 
| 
| 
| 
| 
| 


| 

| 

fe] I see. Well, let me ask you the question «yain: 

Nid you receive an invoice covering those screens? 
A Yes, sir. 


MR. GOLDBERG: As soon as it is marked, I am 


going to show you a document. 
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(Defendant's Exhibit L was marked for 
identification.) 
Q I show you, Mr. Glasser, Defendant's Exhibit L 
for identification and ask if you can identify it? 
A Yes, sir. This is an invoice, a photo -- 
Q Will you speak up? 
A Yes. That is photocopy ct an invoice from 
Elmtex who manufactures screens for us. 
 Q Coverina the screens for this design? 
A Yes. 


MR. GOLDBERG: I will offer it. 


MR. ROBERT STOLL: Have you a copy? 


MR. GOLDBERG: I beg your pardon? 


MR. ROBERT STOLL: Have you a copy? 


MI., GOLDBERG: I think you have a copy. I 


gave you a copy. In answer to vour inter*»gatory I gave you 


| 


a copy.. 
MR. ROBERT STOLL: All right. No objection. 
(Defendant's Ext.bit L. for identification 

was received in poidencess 

Q Mr. Glasser, were the screens accompanied by 
a bill of lading? 

A Yes,sir. 


Q Sir, is Defendant's Exhibit M for identification | 
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mpb-19 


2 that bill of iading? 

3 A Yes, sir. 

te 4 Q Or rather a photocopy of that bill of lading. 
5 Do you say yes- 
6 | A Yes. 
7 | MR. GOLDBERG: I offer it. | 
8 | “R, ROBERT STOLL: No objection,your Honor,but ve 
9 we are certainly not conceding the relevance of these | 
10 exhibits. 
HW THE COURT: It will be received. 
12 (Defendant's Exhibit M for identification. 
13 was received in evidence.) 
14 Q Mr. Glasser, what did you do with the screens 
15 | when you received them? 
16 | A When the screens arrived, we matched the colors, 
17 | and struck it off on the table to two or three different 
18 color combinations. 


| 

| 

| Q I didn't hear the last thing you said? : 
| There were two or three different color combina- 
| 

| 

And did you make strikeoffs of these screens? 
A Yes. 

Q About when were they ready? 


Approximately the first week in December. 
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Do you recall, sir, when you began offering 
your fabric containing this or a simiiar design to the 
public for sale? 
A I don't remember the exact dates. 
Q Would you have any knowledge of that, because 
of course you aren't in sales. I realize that. 
A No, because just to explain -- 
re) No, if the answer is no, the answer is no. 
Now, sir, on or about March 11, 1976, did 
Maldenreceive a summons and compla nt and an order to show 
cause for a preliminary injunction from Greeff Fabrics? 


A Yes, it was received in New York. 


Q About that day? 
Yes. 


a 


And you became aware of it shortly thereafter, 


A Yes. 


Q Had you, before that, known that Greeff claimed 


. copyright in this design? * 


A I never heard of Greeff before this. 


Q You never heard of Greeff at all? 
A No. 
Q Did you know that anybody claimed a copyright 


on this design? 
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No,sir. 


Sir, after this action commenced on or about 


March 11 of this year, did you obtain any additional fabric | 


containing this design? 

A Yes. 

Q Mr. Glasser, I am showing you now a piece of | 
fabric which has been marked Defendant's Exhibit F for ident: 
fication and I ask you if you can identify this piece of 
fabric. 

A Yes. This is a five-yard sample which we 
received from the market. 

Q About when did you get that? 

A I don't remember the exact date, buc it 
was shortly after -- after we were served, because I made 
a call to get more samples. 

Q What caused you to make that telephone call? 

A Well, when I had the phone call from our New 
York office that we had been served, it then occurred to me 
that perhaps we ought tc check and in fact find out if 
maybe those additional samples we had were a freak and 
that there was in fact a copyright on the piece of goods. 

We asked our New York office to get in touch with our 


various offices and to quickly pick up some additional 


yardage so shat we could now check again and see if there 


” 
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was a copyright on the goods. 

Q And did you receive additional yardage? 

A Yes, we received this sample which we have in 
front of me. 

MR. GOLDBERG: That is marked Defendant's 
Exhibit F. 

Q Now, sir, there is a sample attached to that 
fabric now marked “Belle Fabrics.” Was that tag on the 
sample when you received it? 

A Yes, sir. 

Q Can you tell the Court in what way it was 
affixed to the fabric? 

A It was stapled to the sample. 

Q Was there any other marking on the fabric? 


A Well, since we now were aware that we were 


under the gun, s2 to speak, we were looking to see if there | 


was someother way, and we looked by accident on the back 


of the ticket and found this rubber stamp that appears on 


" it. 


y 
Q Was there any other marking anywhere on the 
fabric other than the ticket? 
Al None whatscever. 
Q Nw, sir, what did you do with that five-yard 


piece after you examined it? 
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It was immediately forwarded to your office. 


MR. GOLDBERG: Your Honor, again we suggest 


that it has been suggested and ask that it be admitted 


without reservation. 


MR. ROBERT STOLL: On the contrary, our Hoc, 


there is no testimony, as Mr.Goldberg indicates, no evidence, 


i 


as to the date on which the fabric was shipped by Bele. 


MR. GOLDBERG: Oh,yes. Mr. Lewkowicz testified 


that this fabric was imported by him on or about January 
26, based on the piece ticket. 

MR. ROBERT STOLL: That is absolutely untrue. 
Mr. Lewkowicz testified here both in the “2position and 
on the stand that the number identifies the piece thay 
was imported on that date, but he specifically said that 


there was no way of identifying that ticket with that 


| 
| 
| 
| 
| 
| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


fabric or connect it, and Mr. Lewkowicz testified that in 
fact although he does sometimes staple tickets, many times 
he doesn't staple t’.em. We do not know that this ticket 
is associated with this fabric. We know that the ticket 
identifies fabric imported as Mr. Lewkowic7 testified in 
January of this year. Until there is a showing, a direct 
link-up to this fabric -- it is very simple, really: they 
know they got this fabric. . Let the people testify that 


this was the fabric receiv2d from Belle and the ticket was 
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attached. It is very easy. The evidence does exist, 
somebody knowe it,and they have not brought in that 
evidence. 

MR. GOLDBERG: Your Honor, this is ironic. 
The Courts have held that a hangtag doesn't identify a piece 
of fabric, because there is a tendency for them to get 


lost. So here we have a case where plaintiff's attorney, 


who is trying to validate the copyright, says the 


existence of the hangtag doesn’t prove that it was attached 


to this fabric before. 

Now, I will ask Mr. Glasser the questions that 
Mr.Stoll just suggested. I have no objection. Mr. 
Stoll has already asi.ed Mr. Classer at deposition and he 
knows the answers that will be given. The Court, of 
course, doesn’t know. 

Q Mr. Glasser, do you know from whom this five- 
yard piece was obtained? 

A No,sir, I don't. 

Q Do you know who would know that? 

A ‘It is quite unlikely because we made an inquiry 
all over the market. We have a number of offices in the 
various furniture markets, and one of the salesmen sent 
it in. 


At this point I don't know who it was. 
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Q Was there any memorandum accompanying this 


piece of fabric? 

A No. Because of the urgency, I had given 
instructions that when they pick it up to immediately go 
to the post office with it and just send it out air special 
delivery. This was the instructions 1 gave our New York 
office. 

Q Were your instructions not to do anything to 
the fabric or anything on it? 

A That's exactly right. 

Q An d@ when you received it did you personally 
open up t. sz package? 

A Yes, I did. 

Q Did you find this piece ticket stapled to it? 

A Yes, I did. 

MR. GOLDBERG: Your Honor, I think that is 
connected. | 

MR. ROBERT STOLL: On the contrary, your Honor, 
there is no -- 

THE ‘COURT: Well, there are certain inferences 
that it was stapled onto the fabric, because there 
are certain practices in the industry. 

I overrule the objection with an exception 


to the plaintiff. 
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ee ed 


MR. ROBERT STOLL: We are now speaking of F. 


I have maintained the same objection with 


respect to E, as to which there is no identification what- 
soever. I trust your ruling doesn't extend to that. 

THE COURT: At this time I am only ruling on F, 
right? 


Q Mr.Glasser 


seems. tanauiaanarainteatsenenaietattna tt tetei 


THE COURT: There is certainly no other copy- 
right notice on this piece of material, is there? 

MR. GOLDBERG: No, sir. 

THE COURT: If there is any copyright notice 
at all it is on the tag. 

MR. GOLDBERG: Yes, sir, and the very fact that 


it is now difficult to make absolute determination of the 


stores of the material is precisely what the Courts have 


held that a hangtag is insufficient to give notice of 


copyright. 


THE COURT: I am not going to go into that. 
I only wanted tc make sure -- like on the one year you 
there are some adhesive pieces on there. There is nothing : 
like that on this. 
MR. GOLDBERG: No, your Honor. This wasn't 
| 
done until after the extension in April. This is Plaintiff's 


Exhibit 11. 
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‘thy 

“R,. ROBERT STOLL: I would like to point out 
that the question of whether the copyright notice was 
affixed to the goods or not was a question which applies 
et the time it left Belle's hands, not whether it is 
attached here in court. 

THE COURT: But there was clearly nothing on 
the selvage. That is the point I am talking -- 


MB. GOLDBERG: Nothing, your Honor. Or the 


THE COURT: That is the only point I am trying 
to make, whether there was anything on the selvage that 
indicated the copyright. 

MR. STOLL: That is not an issve here. 

THE COURT: No, I just wanted to know whether 
that is a fact. 

MR. STOLL: I might say further that this 
piece of fabric, this particular piecewas acquired by 
Malden at Malden's request for the purpos: of this 
litigation, and I suggest it is unbelievable on its face 


to say that they don't know where it came from. 


THE COURT: They know where it came from, 


but they can't particularize the particular salesman. 


That ic part of your argument. You call it to my attention 


i 


and it will have some weight when I determire the factual 
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issues. 

Q Mr. Glasser, how many salesmen do you have 
around the markets who would have received instructions 
to find this fabric? 

A I dor't know how many salesmen we have. 

Q Can you make an estimate? 

A It must be 35 or 40 salesmen in various markets. 

Q Now, sir, I refer you again to Defendant's 
Exhibit E, which is the 10-yard piece, and I call your attenr 
tion on the reverse side to the notation which appears 
to be stamped on in some manner, “Greeff Fabrics." Do you 
know how that got there? 

A Yes; I put it there. 

Will you tell the Court how you put it there? 

A When we had our discussion about whether it 
was possible -- as a matter of fact, in the hearing we had 
prior in this court, aS <o whether it was possible to 
affix -- 

Q Mr.Glasser, let me interrupt you for a minute. 


MR. GOLDBERG: May we plug in a small iron and 


we believe it will show how that marking got on this fabric. 


THE COURT: All right. 
Mr. Classer, will you continue, please. 


After the hearing at which I was present there 


s 
1 @ 
i 
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was a conversation about being impossible and impractical to 
put a permanent copyright onto this fabric, and I testified 
that there were a number of ways to do that, and as a 

result of that testimony, when I left the Court, I took 

the simplest route and had people who make our chromograph 
tooth transfers- because we use them as tooth marks on 

all our pieces -- and as a matter of fact we put piece 
numbers on all of them so it can be connected with the piece 
goods in case there is a reason. And, by the way, it is 

a trade practice. It doesn't appear on these pieces. 

And after we had a sample made up by our 
supplier of the heat transfer paper, in order to demonstrate 
I had to make a sample. with the name "Greeff Pabrics" on 
it, and this hes been transferred by that method to this 
piece of cloth, and this will not come off of this piece 
of goods. 

Q It will not come off? 

A And there is no way to take it off until you 
start to completely repro-ess this piece of goods. 

Q Now, sir, I show you a roll -- 

THE COURT: Mark it first. 

MR. GOLDBERG: Yes, sir. 

(Defendant's Exhibit N was marked for 


identification.) 
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Q Mr. Glasser, I show you a roll of paper which 
appears to have “Greeff Fabrics” in mirror writing, which 
has been marked Defendant's Exhibit N for identification. 
Is that what you had your people make up? 

A Yes. = 

Q Is that what you call heat transfer paper? 

A Yes. 

THE COURT: While that is heating up, we will 
take a five-minute recess. 

(Recess.) 

MR. GOLDBE:.: : Your Honor, just before the 
recess YX had offered Defendant's Exhibit N, i. roll of 
heat transfer paper as an exhibit. 

MR. ROBERT STOLL: Except that the name of 
my client is misspelled, there is no objection. 

MR. GOLDBERG: Your Honor, that was done de- 
liberately to make sure there would be suspicion it came 
from any source except us. 

It is spelled "G-r-e-f-f. 

MR. ROBERT: No objection. 

(Defendant's Exhibit N for identification 


was received in evider.ce.) 


Q Mr. Glasser, I am going to ask you now to 


demonstrate to the Court the ease with which this legend 


as TE), 


mpb-31 Glasser-direct 
can be transferred from the heat transfer paper to Belle's 
fabric, that is the 10-yard piece, Defendant's Exhibit E. 


A (Demonstrating. ) 


THE COURT: I want to make a record on this, 


myself. 

At the beginning of the question he was asked 
to do that, and it took him about 15 seconds to tear 
off the piece and get it prepared to put on the fabric, and 
then when he put the instrument on the fabric it took 
about seven seconds before he took it off. I notice 


there is an imprint on the material which reads “Greff 


Fabrics." 

MR. ROBERT STOLL: Your Honor, there was an 
attempt to transfer the "C" in the circle, which was not 
successful. It wasn't at all legible and in fact the 
two prior imprints do not have that symbol at all. 

MR. GOLDBERG: Obviously, the "C”" in the 
circle is very small. 

THE COURT: Well, that appears in the record 
and anybody making this can draw his own conclusions 
from it. They «an see -- 


THE WITNESS: The paper was ordered by a telephone 


MR. ROBERT STOLL: May I suggest, while the iron 
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is hot, that the witness do the same thing to these other 


exhibits. 
MR. - GOLDBERG: Your Honor, we have never seen 


this fabric before. It is not up to us to do that. 

THE COURT: Well, the thought came to me, too, 
because it came up in connection with Mr. Popper. You 
don't use the same kind of paper. You use the paper 
where the white comes out rather than the black. So it 
would have to be *one with paper which would have the re- 
werse on it, 

THE WITNESS: It is customary to see a black 
or a white yellow, because if a yellow is used it will show 
on any dark color. 

THE COURT: So you would ‘ine ae have to 
give him the paver. The point of the matter is that I 
think my using the other color, it would make the same kind 
of demonstration, bat if you want to bring some yellow 
paper and let him do it, it is fine with me. 

Mr.Glasser, did you have this roll of heat 
transfer paper marked Defendant's Exhibit N, prepared for 
that imprinting the legend itseit on Defendant's Exhibit £, 
the 10-yard piece in front of you? 

THE WITNESS: Yes. I got that just to prove the 


point that I had made previously. 
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Q And, sir, is this a very expensive thing to 
buy, Defendant's Exhibit N? 
A I had a quote on that. It is $1.71 cents a 
thousand. 
Q Does it take very long to get heat transfer 
paper made? 
A Well, I went into cur purchasing office and 
told them what I wanted and within a week they had this. 
THE COURT: When you say $1.71 a thousand, you 
aren't suggesting a thousand rolls? 


THE WITNESS: No; imprints. 


THE COURT: A thousand imprints of the name. 


MR. GOLDBERG: For $1.71. 


| 


MR. ROBERT STOLL: I regret that Mr. Lewkowicz 
is not here. 


MR. GOLDBERG: Your Honor, is that an objec- 


ROBERT STOLL: No, it is a comment. 
GOLDBERG: I would like to finish with the 
witness. 
COURT: All right. 
Q ‘Lagser, is there any precedure whereby 
heat transfer paper can be used other than by hand, the way 


you just demonstrated it? 


af & 
tt 
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Yes. 
How is that? 

A It can be rigged to a frame, cnto a measuring 
machine, where they roll a heated roll, and on the paper 
is spaced how far distance you want the repeat to appear, 
and it runs right with the goods and keeps transferring 
as the goods goes after this frame. It can be done 
before, during or after finishing. 

Q So in other words, in a piece of fabric that 
would be imported in a finished state, or at least with a 
design in it, that could still be put in this process? 

_A Yes, it could run as fast as 30 yards a minute. 

Q In other words, it would take under two minutes 
for any 50-yard bolt? 

A Well, it would keep up with any process you. 
put the cloth there, so there would be no additional cost. 

Q But if you did have to have it go through an 
entirely new process, your estimate is it would be something 
like two minutes for 50 yards? 

A Well, most people don‘t run that fast. 

Q Well, how much really is it? 

A 20 yards a minute. 

Q Are there any other processes that can be used 


to print a legend onto a jacquard fabric? 
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A Yes, there is an outfit in New Hampshire, which 


I know specifically, among others, where there is a metal 
roll like an engraving roll and it runs through any color 
ink or paste, pigment paste, and that transfers onto the 
cloth as fast as you want to run that machine. 

Q Is this process well known? 

A Well, any cloth man that I know of knows about 
heat transfers and transfer rolls. Heat transfers are 
common because people use it for proofmarks throughout the 
‘ 
industry. 

Q Just to finish -- 

MR, GOLDBERG: Well, I don't think I have to 
ask another question. 

I have no further questions of Mr.Glasser. 
CROSS -EXAMINATION 


BY MR. ROBERT STOLL: 


Q Mr.Glasser, you have testified I believe about 


receiving three specimens of fabric, two of which are in 


4 court as exhibits, but the first is not here as an exhibit, 
is that correct? 
A That's vight. 
Q That is the one-yard sample? 
Yes. 


Wouid you please repeat, if you have not already 
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said it clearly enough, why the one-yard sample is not here | 


{ 


in court? : 

A Yes. The one-yard sample, I don't know exactly! 
what happened to it, but I can tell you what customarily 
happens to the sample that goes to the screen maker. 
Generally it is cut up in order to copy the figures and 
it is used in their particular artwork that go.s with the 
work that they do. Usually then a small part of it comes 
back with the screens, and the colorist at the mill will 
use this for matching the shades. Usually he will apply 
it to the card that he uses, and I tried to find that, and 
- I couldn't, and I didn't think at the time it was important 
because we had so many other samples to compare it to. 

Q When you say "cards" you mean color cards? 


A The little cards they use for dye-stuff formula- 


Q So that in the process of making the screens, 
the screen maker uses up the specimen that you send to him? 

A Between he and the people at the mill. 

Q Well, he returns a small specimen of whatever 
you send to him and that is further used? 


A Whatever is left, if there is anything left. 


Q There is no question,then, that your screen 


itaker used that first one-yard sample tu manufacture 
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your Malden print? 

A Yes, sir. 

Q He didn't use either of the Exhibits E or F? 

A No,sir. 

Q When is it that you sent that one~yard sample 
to the screen makers? 

A Approximately October 2lst, 1975. 

g Defendant's Exhibit K, which I believe yo. have | 
indicated is your purchaser order to your screen maki« is 
dated October 21, 1975, and that is what you base yeir 
testimony on, as to when you sent it? 

A Yes ,si.. 

Q Handing you that =xhibit, I ask yoy what the 
instructions aie to the screen maker, which appear on thet 
exhibit. 

MR. GOLDBERG: Objection, ya ir Honor. It 
speaks for itself. 


THE COURT: You can read it to me. What does 


MR. ROBERT STOLL: It is in rather abrupt 
language. 
MR. GOLDBERG: I wish counsel woulc::’t charac- 


terize it; just reai it. 


TH. COURT: Well, if the witness can help us with 
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abbreviations. What are the instructions? 

MR. ROBERT STOLL: Not to read them, but in 
your own words what were the instructions that you placed 
on that purchase order. 

THE WITNESS: To make four screens, I guess 


the pattern number which is number 1197. It inserts the 


price per screen and then under it it lists three sets of 


instructions, one being "repeat as large as possible," 
that means that on our given sizes, I presume you want me 
to explain what this -- 

Q I am asking you to do that. 

A On each screen we have a standard sized screen 
that we use that fits well on our equipment, and with that 
in mind they make as large a repeat from any pattern that 
we given them, so that it will fit properly on these screens 
and gives the most production that we are able to get from 
this particular sized screen, and that is what “as large 
as possible“ means, 

Stagger fit and jyood trackings wherever possible. 
Stagger fit on screen printing means so that there was a 
wave in the way they fit together so that when the layman 
lcoks at the finished cloth he cannet see the beginning and 
end of the «creens. That's a atagger fit. 


Good tracking means sc that you won't see misses. 
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The edges of the color lay on top of each other, and that's 
what's known as tracking. 

“Three, keep three inches on the side of the 
screens." This is for the allowance for the color boxes 
that carry the color across the screen. 

Q I take it that those directions are entirely 
sufficient to your screen maker to produce the screen that 
you request. No additional information is necessary from 
Malden? 


A It is sufficient in the relationship that we 


(9) Had the one-yard sample that you sent to your 
Screen maker contained a copyright notice, would you have 
sent it to your screen maker? 
ae MR.GOLDRERG: Objection. The testimony was 
that it didn't. Why ask what he would have done if it did? 

THE COUKT: Sustained. Immaterial. 


Q Does your screen maker reauire any further 


| , approval to manufacture a screen other than the receipt of 


this purchase order or after receipt of this ourchase order? 
A Not in dealing with us. 
Q Not in dealing with you? 
No, sir. 


The second of these three samples, the second 
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one which is in evidence, and I believe it is Defendant's 


Exhibit E -- was received by you about when? 


A Approximately November 10th. 

QO And how do you know that date, sir? 

A Because that's the date that I called them, the 
Screen maker, and told them to proceed with the print. 

Q How do you know you called the screen maker on 
that date? 

A Because I remember it very well, and it is 
backed up by the time the screens were delivered. 

Q Well, could it have been November 11th? 

A I said approximately November 10th. It is 


possible, but I think -- 


Q Could it have been a week prior to November 


No, sir. 
Why not? 
A Because it would have taken -- the screens 
‘would have arrived much soonez than they did, and I remem- 
ber specifically that that's when it came. 
Q Do you have any documents which cae the date 
November 10th or approximately November 10th which would 


indicate that that was the date you called the screen maker? 


MR. GOLDBERG: Do you mean Mr. Glasser 


| 


cam sienna emeeanigatinaaninnanamnessaatenete 
a 
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personally? 

MR. ROBERT STOLL: Or Malden. 

MR. GOLDBERG: You aren't necessarily referring 
to any witness that Malden might have. You mean Mr. Glasser 
or Malden as a company. 

THE COURT: Is that an objection? 

MR. GOLDBERG: I guess it is. 

THE COURT: Overruled. Read the question. 

(ausetion read.) 

A No, sir. 

Q Now, you say that November 10th date is based 
on your recollection of that November i0th date. 

A Personal recollection. 

Q And it is based on the date on whic. the 
screens were completed and shpped to you, as evidenced by 
your screen maker's invoice and shipping document, is that 
correct? 

A No. Just that I remember it, and I just 

,said that that information backs it up. 

Q You remember November 10th or approximately 
November 10th? 

A Yas. 

Q Independently? 


A I do. 
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Q What is it that makes you remember that date? 
You say you have an independent recollection of it. 
What is it? 

A Just just remember it. I can't explain my sada 
processes. 

Q Does it ever take your screen maker as much ¢ + 
one month to make a screen from the time you send the pur- 
chase order to them? 

A Occasionally it does. 

Q Was it approximately one month from the time 
you sent the purchase order to them to the time they shioped 
the screens to you? 

A No, it as about two weeks. 

Q What is the date that you sent the purchase 
order to them? 

A The lO0th -- oh, I am sorry. The purchase 
order. The purchase order was sent on October 21st. 


Q And is that not approximately one month prior to 


ethe time they shipped the screens back to you -- or to you, no: 


back to you? 


A Yes, but that has nothing to do with it. 


| 


MR. GOLDBERG: ‘The record will show how long it 


was, your Hono., it was more than a month. Why ask the wit- 


ness? 
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MR. ROBERT STOLL: Because the witness says 
that tue screen maker does occasionally take as much as a 
month to make screens. 
THE COURT: Well, I don't want this to get into 
a town hall meeting. Just put questions and we will get 
_ answers from the witness. 
Q Do you have any other way of pinning down 
that approximation November 10th date other than vour 
recollection and the date thes screens were shivped back by 
the screen maker to you? 
A No, Sir. 


XN 
Q Do you have any documentary evidence, or 


0 ese SSS tree oes man 
. 


does Malden,which shows the date on which you received that 
first one-yard sample, other than your purchase order 
of Ocrober 21st? 

A No, sir. 

Q And you base your memory of the date of re- 
ceipt, do you, on the date of the purchase order? 


A Yes, sir. 


@] Do you have any other recollection of it? 


| 
| 
| 


A No. The reason I have that recollection so 


clearly is that it is a customary practice with us when sample:. 


| come in, unless there's some special reason, we send it 
i 


immediately to the screen maker, the same day, because we have 
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had a history of loss of samples. We try to get it right 
out of the place just as fast as we can. : 

Q You didn't askto have additional yardage 
of that fabric brought to you for inspection of a possible 
copyright notice before you sent the sample to your screen 
maker? 

A No. In order to save time, I sent it to him, ane 
I spoke to him on the phone within a day or two and told 
him to look it over and if tnere were any problems in 
makina“this, because it as a different type of vehicle, and 
that I would be in touch with him when he was to go forward , 
with it. 

Q Mr. Glasser, in open .tt here, on the hearing 
for a preliminary injunction I believe you testified on behalf 
of Malden, and Mr. Goldberg asked you the following question. , 

"Q Mr. Glasser, after you saw and examined this 


ten-yard piece which has been received in evidence as 


Defendant's Exhibit A, what did you do, if anything?" 


aaa 


That was the question which was asked of you. 
Do you knew which ten-yard piece, do you recall 


now which ten-yard riece the question referred to? 


| 
| 


A This one here. 


9 And that is now Defendant's Exhibit E, isn't 
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A Well, Y don't know what the letters are, 
but this is the one. 

Q I believe that is E. 

A Yes. 

Q The question was, I reneated then and I will 
put in the present exhibit number. . 

"0 Mr. Glasser, after yousaw and examined this ten-_ 
yard piece which has been received in evidence as Defendant's 
Exhibit E now, what did you do, if anything?" 


The answer that you qave, Mr. Glasser is 


"Y gent the one yard in, which is the same as that, to the 


screen maker, for manufacturing of the screens from which we 
print the goods. It is a flat bed screen operation." 


Do you recall thatquestion and that answer at 


A I don't recall it specifically. I know there was 
a number of questions about it. 

fe) Uh huh. Would you like to reread it? 

A No. It is in the record. 

Q Now, by that testimony, Mr. Glasser, you indica-~ 
ted that before you sent the ene-vard piece to your screen- 
maker, you had received Defendant's Exhibit E; is that cor- 
rect? 


MR GOLDBERG: fhere's no such implication in 
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the testimony, your Honor. That's a complete mischaracteri- , 
zation. 

MR. ROBERT STOLL: No, and I shall repeat it -- 

THE COURT: At this point I act as the jury to 
determine whether there is any inconsistency here. 

Now, you haven't brought that to my attention, 
and from this point on it becomes argumentative. | 

Q I would just like to cortinue on page 17, followin 
that question and that answer. The next question by | 
Mr. Goidberg to you, Mr. Glasser: 

"O Doc~ that mean, Mr.Glasser, that your screen 
printer would in effect make a copy of this design to use 
aS a master in manufacturing larqer quantities of fabric 
with this print? 

"A Yes, that's right. 

"O Now, sir, when was the next time that you saw 
this design outside of your own operations? 

"A I was at the Dallas market, and I sw this 

gaian made and bearing the forms. 

"0 When was that, Mr. Glasser? 

"A In January of this year." 

Do you recall that series of questions and your 
answers? 


A Yes, I do. 


| 
| 
| 
i 
| 
| 
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Q You do; does that indicate to you that after 
you sent the one-yard piece to your screen maker, the 
next time you saw this patern was in January at the Dallas 
market? 

A Yes. 


MR. GOLDBERG : Your Honor, that's argumentative 


THE COURT: Yes. I'1li have to make up mv mind 


whether it is inconsistent, but that is not inconsistent with. 
{ 
what he said here today. He asn't ask whether he saw it 


‘ 


again. He was asked whether he got this other sample and sent. 


it in March, I telieve it was. 
MR. ROBERT STOLL: No, your Honor, that's not the 
point. The point is when did he receive this Exhibit E, 
and his testimony before, your Honor, at the preliminary 
injunction here was that he received it bepre he sent the ner 
yard piece. 
THE COURT: But the question that followed it 
»was “when did you again see it?" 
MR. ROBERT STOLL: That is correct. 
THE COURT: There's nothing inconsistent with what 
he said here. ! 


MT. ROBERT STOLL: That would indicate that 


it didn't come in after the one-yard piece. 
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THE COURT: Well, I heard the testimony, and I am 
familiar with the areas of testimony which you are 
talking about. 

Q Mr. Glasser, referring first to that one-yard 
sample, do you know of your own personal knowledge when 
Belle made or imported or sold or shipped that fabric? 

A No, sir. 

a Do you know ofyour own knowledge whether he 
made or sold or manufactured that enecvard sample before 
or after October 20th, 1975? 


A I don't understand that question. Please repeat 


THE COURT: Read the question. 
(Question read.) 


A No, I don't know when he made it. 


Q Do you know of your own personal knowledge when 


Belle made or imported or shipped or sold the second sample 


which is Defendant's Exhibit E? 


e A Is that the ten-yard end that you are talking 
about? 
Q That is correct. 
A No, I don't know anything about that. 
Q Do you know of your own personal knowledge 


when Belle made cr imported or sold or shipped the first 
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specimen? 
A There would be no way from my personal knowl- 


edge, but I heard -- no, I don't. 


Q Do yu know of your own knowledge whether Belle 


‘made or sold or imported or shipped the second sample, the 
10-yard sample, Exhibit E, before or after October 20, 1975? 
A I just answer that. 
MR. GOLDBERG: Objection, your Honor. He 
said he doesn't know. 
THE COURT: He answered that before. 
Q * tI take it your answer would be the same with 
respect to Exhibit F, the 5-yard end? 
A No, sir. 
Q Your answer would be the same? 
THE COURT: Actually that should be yes, 
because your answer is the same. 
THE WITNESS: Oh, certainly. 
I don't know whether he made it. 
THE COURT: It's a double negative. 
Q With respect to thethird specimen, the 
five-yard end, Exhibit F, do you know how many hands or how 


many parties that specimen passed through bef~'e it reached 


No, sir. 
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Do you know who would know? 

A I don't know who would know. 

A I don't believe there's aiybody would know, 
because sometimes they go through jobbers. 

Q Was that third specimen the one that you 
requested your salesmen to get in connection with this 
litigation? 

A Yes. 

re) Have you asked your salesmen where they got it? 


A No, I didn't. 


Q You say you have 35 to 40 salesmen, is that 


correct? 
A Yes, sir. 
Q Do you know who it was that attached the 
Belle ticket to the third five-yard specimen, Exhibit F? 
A No, I dont. _ 7 
Q Do you know of your own knowledge when that ticket 
was attached? , 


A No, because I wasn't there. 


Q Do you know of your own knowledge whether the 
ticket was on the fabric, Exhibit F at the time the fabric was 
| 
| 


MR. GOLDBERG: Objection, your Honor. That's jug 


shipped by Belle? 


silly. The witness just said he wasn't there, he doesn't 
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know who put it on or who it got there. 
MR. ROBERT STOLL: Then there would be no 


objection to his answer. 


THE COURT: Well, yes, but it seems to me in this | 


area he has clearly indicated he knows nothing about it 
until he got it. 

That's the fact, isn't it? 

THE WITNESS: Yes, sir. 

THE COURT: So you don't know anything about 
Belle's operation? 

A No. : 

MR. GOLDBERG: Your Honor, I have a witness from 
Massachusetts, who is waiting outside now, who is not em- 
ployed by Malden, who was kind enough to come down. 

MR. ROBERT STOLL: I don't think this is overly 
long, your Honor. I am trying to wrap it up. 

THE COURT: Have you anything else? 

MR.ROBERT STOLL: That's all. 


MR. GOLDBERG: No further questions. 
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EDWARD JOHN HRYNIEWIC Z, called 
as a witness by the defendant, having been first 
duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. GOLDBERG: 
Q Mr. Hryniewicz, are you also known as Rex? 
A Yes. 


Do you have any objection if I call you by 


No. Everybody else does. 
By whom are you emrloyed? 
Elmtex. 

What is their business? 

Silk screen manufacturer. 


From time to time do you do work for Malden 


We do. 
Q Do you recall doing a job for Malden in or about 
eNovember 10, 1975? 
A I do. 


(@] Sir, I call your attention to the piece of 


fabric which has been lying on the table in front of you, 


which has been marked Defendant's Exhibit E. I ask you, 


sir, if you have seen that desiqn before? 
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Yes, sir, I have. 
Do you recall the first time you saw it? 


It arrived in the mail at the shop one day from 


Was it accompanied by a purchase order? 
It did. 
(Defendant's Exhibit O was marked for 
identification.) 
Q I ask you, sir, if this appears to be a photo- 
copy of a Malden purchase order and I ask you, sir, if this 
is your file copy which you gave to me yesterday. 
A This is. 
Q Is that what you received with the piece of fabric 
you are talking about? 
A Yes, sir. 
MR. GOLDBERG: I offer in in evidence. 
_ MR. ROBERT STOLL: No objection. 
(Defendant's Exhibit O for identification 
was received in evidence.) 


Q Do you recall, Mr. Rex, if you received this 


purchase order and the fabric on or about the date October 21, 


1975, which is on the order? 
A To say that I recall exactly I wouldn't sav yes oF 


4 
' 
‘ 


no, but as they arrive we enter them into our books, and 


! 
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we also make a production order on them, and you wi!’ find 
that we have a production order covering that with the 
date on it. 
(Defendant's Exhibit P was marked for 
identification. ) 

Q Mr. Rex, I show you Defendant's Fxhibit P ‘or 
identification. Is this the production order you are refer- 
ring to which you gave to me yesterda,? 

A Tha's right. This is a covy of our original 
production order. 

MR. GOLDBERG: I offer it. 
MR. ROBERT STOLL: Do you have a copy? 
MR. GOLDBERG: 1 don't. It doesn't come out 
on the Exerox aachi ne: I couldn't copy it. 
MR. ROBERT STOLL: No objection. 
(Defendant's Exhibit P for identification 
was received in evidence.) 


MR. GOLDBERG: I am going to leave Defendant's 


jExhibit P with you, Mr. Rex. 


(@] Now, sir, does that indicate when you received 
the piece of fabric and the purchase order? 

A Yes, it does. The date is recorded right on 
the purchase order. 


Q What is the date? 
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10/22/75. 
Q Now, sir, do you recall the next time when you 
came involved with this pattern or the purchase order? 
A Yes, there was a call shortly after -- the 
exact date I couldn't say: I didn't record it -- but to 
hold it for further instructions before engraving. 
Oo And who qave you those instructions? 
A Mr. Glasser. 
And did you make a Scene cha ak that time? 


On our original work order. 


c 9] Defendant Exhibit P? 
A 


It says “Hold for further instructions from 

Mr. Glasser." 

Q And did you make that notation at the time 
he called you? 

A Yes. 

c@) Is it your regular business custom, Mr. Rex, to 
make such notations when you get such instructions? 

A It is. 

(9) And vou made this notation, then, did you, sir, 
in the ordinary course of your business activities? 

A Yes, it quite often happens with other people, 
They send work in and for some reason have us hold it, so we 


put a notation to wait for further ‘structions. 
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Did you get further instructions from Malden? 
On 11/10/75, release for enqraving. 

Whom did you get it from? 

From Mr. Glasser. 

Did you make a notation at that time? 

I entered it on the work order. 

At the time he called you? 


Yes dl 


Q And that aqain was done in the reqular course of 


your business activities? 
A Right. 
Q Now, sir, after you got the qo-ahead on November 
10th, did you proceed to make screens? 
We did. 


And did you subsequently ship those screens to 


We did. 
(Defendant's Exhibit Q was marked for 
identification.) 

Q Mr. Rex, I show you Defendant's Exhibit 0 for 
identification and ask you if this is your invoice to 
Malden, which you gave me yesterday? 

AD It is. 


Q And that covers the screens for their fabric? 
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It does. 

MR. GOLDBERG: I offer it. 

MR. ROBERT STOLL: You don't have a better 
copy? 
| MR. GOLDBERG: I don't. I must apologize to the | 
Court for the condition of this copy. It's what Mr. Rex 
handed me. I could not duplicate it. 

THE WITNESS: It is difficult on a yellow 
copy. It's our file copy of a yellow copy, and that's 
the best. I could do to get it reproduced. 

MR. ROBERT STOLL: No objection. 

(Defendant's Exhibit Q for identification 

was received in evidence.) 

Q The invoice, sir, marked Defendant's Exhibit QO, 
is dated November 26, 1975, was that about the time you ship- 
ped to Malden? 

A Right. 

Q Did you get involved at any subsequent date with 


respect to this design? 


A Well, several weeks later, calling on them, I saw | 


a stamp print, a strike-off that they had made. They showed 
it to me. It quite often happens, I advise the customers to 
see what they have done with what we have turned out. I 


saw it at their plant several weeks later. I couldn't say 
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as to the date, but I make periodic deliveries myself to 
my customers to see the samples. 
Q Was this after October 25th? 
A Yes, after they had received the screens. 
MR. GOLDBERG: I have no further questions. 
CROSS EXAMINATION 
BY MR. ROBERT STOLL: 
Q Were your instructions, whenever they my 
have been received, were pur instructions to copy the 
specimen of fabrics that was given to you onto screens 
which would match Malden's machinery? 
A Right. 
Q And you did that? 
A We did. 
Q Was there any art work that was given to you to 
indicate modifications of the design of the one-yard sam-le? 
A No. We have a standard procedure with them, 


- 


and that's -- 


e THE COURT: Wait a minute. "No" answers the 


question. Wait for the next question. 
THE WITNESS: Oh, I am sorry. 
You were given nothing -- 
MR. ROBERT STOLL: Strike that. 


Were you given anything other than the one-yard 
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samp..e and the purchase order to instruct you on how to 
make the screens? | 

A Yes, there is. On their purchase order it 
states about the specification, that it has to fit into 
their machine. 

THE COURT: Strike that. Listen to the question 
and you will see that that was sot contained in the question. 
Read the question. 

(Question read.) 

Yes. 


What were you given? 


. 


I was given the instructions on their purchase 


No. Excluding the purchase order, sir, 


and excluding the one-yard sample, were you qiven ayvthing 


| 
| 
| 
| 


else to assist you in making the screens? 


canons seats <i anata en 


EE 


A No, just this particular piece of qoods. 

Q When you say this particular piece of qoods, 
»you are pointing to Exhibit E, but I presume you mean 
a piece of goods similar to that? 

A Similar. I can't identify it as the exact 
piece cf goods, but that's the nattern that we re-engraved 
or engraved. 


Q Do you retain any portion of the samples 
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that are sent to you ‘rom which you manufacture screens? 

A No. he return it to the customer. 

Q What do you return to the customer? 

A We return the original art work or swatches or 
whatever we are working from, and the screens. 

Q And in this particular case were you qiven a one- | 
hard specimen, is that correct? 

A Yes. 

Q And you returned that one-yard specimen, did you? — 

A Yes. It was returned to the customer. 

Q Do you return it with the screens, is that your 
customary practice? 

A That is riqht. 

Q How long does it normally take your company 
to manufacture screens once you receive a specimen? 

A Normal delivery is two to three weeks denending 
on the intricacy of the pattern, inasmuch as there's so much 
handwork, some of it comes through faster, one takes a 
little longer, depending on the pattern. 

.@) By a little longer, can it take up to a month? 


A It can take up to a month. 


Q How long does it normally take you to get started 


on making screens after you receive a purchase order and 


specimen to go along with it? 
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A That depends on the situation. Sometimes if a 
customer requests a special] return and we are in a position 
to do we will put it into work immediately. [ft depends 
entirely on the amount of work we have in the house. 
If we have schedules, work scheduled for a week or two, we 
may not start it for two weeks. We may not start it for 
a week. But if we get special requests that something is 
needed in a hurry, and we are in a position to do it we will 
get started immediately. 

Q Is Malden a good customer of your company? 

A Yes; he is. 

Q Approximately what percentage of your business is | 
done with Malden? 

A Now, I am just guessing. I would say approx- 
imately 20 percent. 


Q That is a major portion of your business, isn't 


No, it is not a major portion. 


Well, it is not a majority, but it is a big por- 


MR. GOLDBERG: Your Honor, he stated what the 
proportion was. 
THE COURT: Well, he gave it. I know what a 


hundred percent is, and I know what 20 percent is. 


| 
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| 


9) If Maiden were to give you a rush order, would you 


ordinarily work on iv immediately? 

A Yes, I would. 

.@] By "immediately" -- 

A By immediately I mean the first girl that was 
available after finishing with whatever job she was paint- 
ing, it wojld go on that day, or if it is something that 
they really requested a special rush and I could stall some- 
thing else off and rush it out, I would do it. 

9 Do you recall whether the order for the screens 


in question was a rush order? 


A Yes, Sir. It is ASAP -- aS soon as possible. 


9) You are pointing to Exhibit P which is 


A ASAP. As soon as possible. 


| 


‘@) I also hand you Defendant's Exhibit - the purchag 


order itself, md ask you whether that indicates it is a 
rush order. 

A Right here. 

fe) Does it indicate it's a rush order? 

A Right. 

Q Handing back toyou Defendant's Exhibit P, 
your work order or whatever you call it, does that indi- 
cate the date on which you began manufacturing the screens? 


A “Release from engraving 11/10". I will not 


1 
j 


| 
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guarantee that it was started on that date. . That's the 
instruction I got. But as a rule, within a day or so of 
that. When it was released we immediately put it into work 
for them. 
ROBERT STOLL: That is all. 
GOLDBERG: I have no further questions, 
your Honor. 
COURT: All right. 
are excused. 
WITNESS: I am through for the day or 
entirely? 
THE COURT:Yes, you are. 
(Witness excused.) 
MR. GOLDBERG: I call Mr. Sanford Levine, your 
Honor. 
COURT: Is this your last witness? 
GOLDBERG: Yes, sir. 


COURT: Do you have any rebuttal witnesses? 


ROBERT STOLL: Just the deposition I wanted to 


COURT: All right. 
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SANFORD LEVINE, called as a witness 

by the defendant, having been first duly sworn, 

testified as follows: 
DIRECT EXAMINATION 
BY MR. GOLDBERG: 

(@) Mr. Levine, bywhom are you employed? 

A Malden Mills. 

Q What is your position there, sir? 

A I am the national sales manager of the uphol- 
stery division. 

Q Mr. Levine, I call your attention to the piece 


of fabric which is lying on the table in front of you which 


has been marked Defendant's Exhibit . nd ask you, sir, if you 


recall when you first saw the design embodied in that fabric. | 


Probably at the Dallas market in July of 


Yousaw it then, sir? 
Yes, I did. 
Did you see it -- I'msorry, excuse me -- 
.@) When was the next time you saw it, sir? 
A The next time I saw this fabric was at the 
October market, in High Point, in 1975. 
Q pid there come a time when you were asxed to 


obtain any samples of that fabric by anybody at Malden? 


Sife 
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Yes, therewas. 
Who made that request of you? 
Mr. Glasser. 
Milton Glasser? 
A Yes, Milton Glasser. 
Q What what request did he make of you and when 
did he make it? 
A It was just prdorto the October market in 1975 and 


he called me and asked me if I could obtain a fairly good 


sized piece of this fabric. | 


And can you place that in time more specifi- 


Yes. It was just prior to my leaving for the 
market. It would have to be around October 21st or October 
22nd. 

Q 1975? 

A 1975. 

Q Uh huh. Did you then give instructions for 
jthat to be obtained? 

me Yes, I did. 

Q Did you personally receive any sample of that 
thereafter? 

A No, I didn't. 


Q Did you give instructions to your salesmen 
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that they were to send it directly to Mr. Glasser? 

A Yes, I did. 

9 Now, sir, have you ever heard of a man named 
Myron Fogel? 

A Yes, I have. 

Q Who is Myron Fogel? 


Myron Fogel is a salesman of upholstery fabrics. 


Q Did he ever work for Malden? 
A 


Not as such. He worked for Weaver-Morgan. This 
is the selling agents for Malden, so that in essence he 
worked for Malden. 

Q What period of time did that cover? 

A He worked from December of '74 through 
April of ‘75. 

Q During that period of time did you have contact 
with him? 

Yes, I did. 

Many contacts or a few or -- 

Very few. 

Very few? 

A Very few. 
Q During any of your contacts with him did he 
ever give you a sample of fabric containing the design 


indicated on the sample of fabric in front you, which is 
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Defendant's Exhibit E? 
A No, he didn't. 
Q Did Mr. Fogel ever give you a sample of any 
fabric? 
A No, he didn't. 
MR. SAMUEL STOLL: May we have a moment, your 
Honor? 
THE COURT: We will take a 5-minute recess. 
(Recess. ) 
MR. ROBERT STOLL: I have no questions of 
this witness,’ your Honor. 
THE COURT: You may step down. 
MR. GOLDBERG: Your Honor, hold it just a 
second, Mr. ene 
During the recess, looking over my notes I noticed 
there was one matter which Mr. Glasser had said he didn't 


have personal knowledge of concerning sales, I would like 


to ask him. 


@CROSS EXAMINATION 
BY MR. ROBERT STOLL: 

@) Mr. Levine, do youlkmnow when Malden began 
séll fabric containing the subject design? 

A Yes. 


(@) When was that, 
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Approximately January 15, 1976. 

MR. GOLDRERG: No other questions. 

THE COURT: All right. You are excused. 

MR. ROBERT STOLL: In fact, may I adopt Mr. Gold- 
berg's procedure? I do have one question of that witness on 
the same line. 

Q May I ask you, sir, whether you are continuing 
to sell this desiqn? 
A Yes, we are. 

(Witness excused.) 

THE COURT: Is that the defendant's case? 

MR. GOLDBERG: Yes, your Honor. 


THE COURT: Any rebuttal? 


MR. ROBERT STOLL: Yes, your Honor, I would like 


to read excerpts from the deposition of Myron A. Fogel, 
taken June 29, 1976, pursuant to notice in this case. 
I may as well identify it the way as it was done 
by the deposition. | 
"OQ Will you state your name for thersord, please? 
"A Myron A. Fogel. 
Where do you reise? 
4780 Champion Court, Greensboro, North Carolina. 


Mr. Fogel, what is your business? 


I am a salesman in the upholstery fabric 
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business. 

"Q How long have you been in the textile business? 

"A I have been in it since I've been sixteen 
and a half years old, and I will be fifty-two in another 
couple of months. 

"Q In what capacity have you served in that 
industry? 

"A Starting as a shipping clerk, salesman and 
all other types; whatever else is involved indoing my 
job. 

"0 Have you ever been employed by Malden Mills 
Industries, Inc., or by their sales representative, 
Weavers-Morgan of High Point, North Carolina? 

"A Yes. 

"?) By whom? 

"A By Weavers-Morgan, who is the selling agent 
or who has the sales agent for Malden Mills, who might be 
Malden Mills today. 


"Q Selling agent for what industry? In what 


e 


industry? 
"A Upholstery fabrics. 
Page 7, line 24 -- I beg your pardon, I would 
like to continue where I left off. 


"Q When were you in the employ of Weavers-Morgan? 
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"A Let me -- I left them July, some time 
around 1975. So I suppose for about several months 
before that. I don't know the exact time Maybe 
seven, eight or nine months. 

"a Your affidavit of April 28, 1976 says that for 
a period of about one year -- 

"A One year -- 

"Q --ending in April of 1975 you were a salesman 
in the employ of WEavers-Morgan. Do you recall what 
month it was that you actually left their emnlov? 

"A Yes. ,In checking, I left them officially 
July lst, I believe it was. 

"0 1975? 

"A L975; 

"0 Prior to the time you left them, had you 
ever seen a fabric, which I show you now and which we 
have identified as Defendant's Exhibit B for identifi- 

cation (handing) ." 
: Interrupting the record, that specimen of 
fabric has been identified has in court as Exhibit B, and 


it is now Defendant's Exhibit E. 


MR. GOLDBERG: The ten-yard piece, Mr. Stoll. 


There appears to be a difference of opinion. 


MR. ROBERT STOLL: The fabric which was 
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identified by you as Defendant's Exhibit B. There is no 
difference of opinion. 

MR. GOLDBERG: don't know that your Honor, 
but it's not siqnificant. 

MR. ROBERT STOLL: "A Yes. This fabric 
was given to me by a customer in North Carolina. At the 
time he liked it and we discussed the fabric; if it could 
be manufactured or made. 

"0 By whom? 

"A By Malden Mills. The particuw§Zar customer 
didn't like certain things about it, changed the position 
of the deisgn or something like that, where it could be 
used more practically, because this particular design, the 
way it was shown to me, was very difficult for him to manu- 
facture furniture with" -- 

MR. GOLDBERG: Your Honor, I am sorry I have 
to interrupt. I understand now franmy associate, 

Mr. Kinzler, who was actually at the deposition 


eof Mr. Fogel that neither of Defendant's Exhibits E or 


F were there. In fact, they were residing in my office at 


that time. 
MR. ROBERT STOLL: May I remind covnsel that 
he supplied to me, perhaps at our request, I don't know, 


specimens of each of these rolls following the hearing on 


| 


| 
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the preliminary injunction and that he marked the specimens 
which he delivered to me. 
THE COURT: I thirnkthat is so, but the record 


doesn't indicate up to this point. What appears in this 


| 


courtroom and what has been identified as a specimen from thati 


exhibit ana not the whole roll. 

MR. GOLDBERG: I think that they should be 
produced, your Honor. 

THE COURT: Well, who has it? 

MR.GOLDBERG: They have. It was their depo- 
sition. I have ..9 idea what you used. I cut something off 
and gave it to you. I have no idea if that's what you used 
at Fogel's deposition. 

MR. SAMUEL STOLL: Your Honor, we will send 
for it. It was shown to Mr. Kinzler and bore a label in- 
dicating that it came from Exhibit B. 

THE COURT: I will take it subject to you see- 
ing that and satisfying yourself that’ it is what it is. 

‘x don't imagine there will be any auestion. 

MR. ROBERT STOLL: In fact, the idea was 
Mr. Goldberg's own Exhibit B. I was interrupted in my 
answering of the question. The question was: 

"Q By whom? 


"A By Malden Mills. The particular customer 


| 


| 


position of the design ar something like that, where :t 


"0 How big a piece was it? a 
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2 didn't liek certain things about it, changed the | 
3 
4 could be used more practically, because this particular , 
5 design, the way it was shown to me, was very difficult for 
6 him to manufacture furniture with, and maybe we could cl.ange 
1 something. | 
8 "Y told him I would take it and have it looked | 
9 into. | 
10 me) Did he identify the name of the manufacturer | 
|| of that fabric? 
12 | "A I think he told me it was a Relle fabric. | 


“A I believe it was a -- well, I must have asked 


asked for a repeat, which I would say is approximately 
three-quarters of a yard, or a yard, or something like that.'! 
"Q What did you do with the fabric? 
"A I told him that I would take it up with Malden 
,Mitis and my people. -I brought the sample back to 
High Point and it was given to Sandy Levine on one of his 
trips to the warehouse in High Point. | 


"rt showed it to him, explained what this particula: 


customer wanted, and he took the sample for me, and that 


g SF B RB 


—————————— 


14 
15 for a full width, which is a 54 width, and I must have | 


} 
was it." From me is probably correct. | 
| 
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"9 How long after the sample was handed to 
you by your customer did you hand it to Sandy Levine? 

"A Oh,it could have been within a couple of 
weeks, or something li’ that; a week ox ten days. 
The exact time, I couldn't say. He had to be on a visit 
to the office. 

"Q But you were still employed by Weavers-Morqan at 
that time? 

"A Iw. amployed by Weavers-Morgan, right. 

"0 Do you recall whether he at that time was 
employed by Weavers-Morgan or by Malden? 


"A He was a sales manager of the Malden Mills 


Upholstery Division. 


"0d When you say Sandy Levine, what is his name, 
do you recall? 

"A Sandy, Sanford. 

"Q San foru? 

“A Sandy Levine, Sanfore Levine.” 

MR. GOLDBERG: Your Honor, I am going to request 
at this time that counsel ccntinue reading where he left 
off, pursuant to Rule 106 of the Federal Rules of Evidence 
which require that a party continue reading where there is 
pertinent information immediately following the point where 


he left off. 
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E MR. ROBERT STOLL: I would be glad to read it, 
but I am sure counsel could do it for me. There is no 
question that he could read this as well as I can. 
THE COURT: But the rule as it now reads is that 
matters that are contemporaneous to what is being read 
in the deposition should be read at the same time. I don't | 
care who reads it but it should be read now. 
MR. ROBERT STOLL: “0 Do you know what he 
with it thereafter? 
"A After I showed him what the customer wanted, 
we discussed changing the desiqn, and a few other things 
concerning the fabric. Ne said he would get back to me 
and that it would be taken care of. 
"OQ And that was the last you heard of it? 
"A And that was the last I heard of it." 
The next question is on a slightly different 
subject, and I woul? like to ask Mr. Goldberq whether he 


would like to read it or whether he would like ma to con- 


gcinue. I don't think it is necessary. 


MR. GOLDBERG: I agree. Your Honor, this is 
another part of the transcript of Mr. Fogel's deposition -- 

MR. ROBERT STOLL: There is more that ~ intend 
to read. I am constantly being interrupted. 


"0 Have you ever heard of a company called Greeff 


oon eerie Aca mica tem Heer NN 
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oa 5 Yes." 

MR. GOLDBERG: I am going to object to this 

question now. I don't think whether Mr. Fogel has heard 
of Greeff Fabrics has any relationship to this lawsuit unless | 
Mr. Fogel can testify that he had seen this design with a 
Greeff copyright sign on it. Mr. Fogel gave no such 
evidence. 


THE COURT: I will allow it. Overruled. 


MR. ROBERT STOLL: "0 Have you ever, heard 


of a company called Greeff Fabrics, Inc.? 


WA Yes. To me, Greeff Fabrics is one of what we 


called an uptown trade. Tney sell to decorators, very high 
style, all types of fabrics. 
"Q Did they also sell to upholstery furniture 
manfuacturers? 
"A I believe now they do. I believe now.” 
Skipping to page 12, line 17: 
Do you know what piece tickets are used for?" 
MR. GOLDBERG: Objection, your Honor. This 
witness, first of all, is not at all qualified as an exper’ 
in regard to what piece tickets are. 


Secend of all, my understanding of Rule 32 of 


the Rules of Civil Procedure is that a deposition of a 
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witness who is beyond a hundred miles can be used but to be 
used sparingly, because it is desirable that a witness appear | 
in open court so his credibility can assessed by the Court. 

Now, I am sure there are enough exverts in New 
York City that could be called here so we don't have to use 
Mr. Fogel's expert testimony of what a piece ticket is. 

I submit that his testimony can only he used for facts 
within his personal knowledge. 

MR. ROBERT STOLL: That objection wasn't 
raised at the deposition. The fact is that Mr. Foqel is mor: 
than one hundred miles from the courthouse, as far aS we are | 
aware. He is as accessible to the plaintiff as he is to 
the defendant. He is an employee of an associated company of 
the defendant, and as far as his not being here is concerned, — 


the defendant has subpoenaed some witnesses in this lawsuit. 


I see no reason why the presence of Mr. Fogel,why 


if desired, the defendant could not also have subpoenaed Mr. 
Fogel. 
2 THE COURT: There is no duty or obligation on 
his part to subpoena anyone at this point. Either side 
has the right to do it. 

MR. GOLDBERG: Your Honor, I would just like to 
respond by saying we objected all over the record to 


Mr. Fogel attempting to be used as an expert. In any event, 
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such objections are reserved to the trial. I annot 
objecting to the form of the question. I am objecting to 
the attempt to use Mr. Fogel as an expert. 

THE COURT: The only thing you waive as 
far as the questions are concerned is to the form of the 
question. 

MR. GOLDBERG: Exactly. 


THE COURT: If thatweren't the case, then there 


would be many difficulties involved. When he objects to the 


form of the question, of course, you can then change the form 
of the question and ask the question in proper form, but 
that's not the point here. The point here is that you are 
attempting, as I see it, to get expert testimony from a 
witness who hasn't been qualified up to this point as an 
expert. He is a salesman in this particular area and 
that's about as much as we know about him. At the present 
time he is not employed by them. 

I don't know that they have control over him in 

; any way. 

MR.ROBERT STOLL: I ammot suggesting -- 

MR. GOLDBERG: Your Honor, as far as control 
is concerned, Mr. Fogel will put that in an affidavit for 
the plaintiff on their preliminary injunction hearing. 


Since he was fired by Malden, we have no control. 
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THE COURT: That's not in the record, and I will 
disregard that. As far as giving an opinion as to what a 
piece label contains or what it does, I would sustain an 
objection as to that. - 
MR. GOLDBERG: Thank you. 
THE COURT: In the action of it being shown in the 
record that he was qualified as an expert. 
MR. ROBERT STOLL: I will read just two 
questions and ‘wo answers on the question of qualification. 
"Q Mr. Fogel" -- Page 12, line 12 -- "Mr. Fogel, 
do you have any experience with the use of piece tickets in 
your industry? 
“A Yes, absolutely. 
"Q iow long have you had such experience? 
"A Ever since I started as a shipping clerk." 
Ana I refer your Honor back to the first part 
that I quoted, that he started when he was 16-1/2 years old, 


he would be 52 in a couple of months, and he started as a 


» shipping clerk, therefore, when he was 16-1/2 years old. 


That has already been readinto the record. 

MR. GOLDBERG: Your Honor, in response tc : 
I would like to read briefly from page 82 of the record on 
the cross examination of Mr. Fogel, starting at line 1l, page 


82: 
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Q How many manufacturers of upholstered furniture 
have you worked for? 

"A Not furniture; fabrics I handle. 

"Q No, furniture. That is what I said. 

"A I don't work for any manufacturer of furniture. 


"Q Have you ever? 


"A No. 

"Q Have you ever worked for any consumers of 
yardage that was produced by Malden or any other mill? 

"A No, I just represented mills, fabric companies 
and maybe a converter." 

We respectfuly submit that Mr. Fogel is obviously 

not an expert in this area. We further submit that even | 
if he were, Rule 32 doesn't permit the deposition of an 


expert witness in this matter. 


THE COURT: Well, I will have to read Rule 32 


again. Let me see where we are. 


MR. ROBERT STOLL: If your Honor please, 
the portion just read by Mr. Goldberg indicates that Mr. 
Fogel doesn't know how to build furniture. 

MR. GOLDBERG: Your Honor, Rule 32(a), the end of! 
3, where it refers to the due regard for the importance 


of presenting the testimony of witnesses orally in open 


" ge ‘ 
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court: We submit, sir, the deposition of an unavailable 
witness is to be used sparingly and for a limited purpose, 
because such witness may have facts within his knowledge 
which the Court needs to make a decision. 

MR. ROBERT STOLL: Mr. Goldberg's office had an 
opportunity and did in fact cross examination this witness. 

THE COURT: That's not the point. The point is 
whether you can get an expert in here by -- ! 

MR. GOLDBERG: Your Honor, the rule doesn't 
directly refer to expert testimony, but do refer specifically. 
to the importance of presenting the testimony of witnesses 
orally in Beh court, and the permission to use the 


deposition of a witness beyond a hundred-mile limit is obvious! 
| 
| 


| 
witness has facts at his command that the Court needs to make 


an exception tothe ordinary rule, and we submit that that 


exception should only be permitted when that unavailable 


a decision. But as to an expert witness, when they are 


in New York City, when they can get experts all over the 


through the deposition of a witness that they obviously 

control. 
MR. ROBERT STOLL: May I read a few more questions 

and answers on the subject of whether this witness might | 


indeed by qualified? I am reading now from Page 15, liré 6: 


| 
*place, surely they should not be permitted to operate 


a 
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"Q What has your experience been with the use 
of fabrics by an upholstery manufacturer? How long have 
you catered to that industry? 

"A To the furniture manufacturers? 

"Q Yes. 

“A Since I have been twenty years old; for thirty 
years. 

"9 Could you put on the record a statement of your 
experience with them; the extent of your experience and what 
you know about them? 

"A Well, I started selling furniture manufacturers 
when I wasS around twenty years old, and I have been eeiiins 
them ever since. I have been in may cutting rooms and 
seen gcods handled in the plant in many different plants 
around the country." 

THE COURT: All right. I will tell you, you 
read that in, and I will reserve decision on whether or not 


I will allow it. 


: , MR. ROBERT STOLL: Very aood, sir. I might say 


if Mr. Goldberg is so insistent on having Mr. Foqel give 
oral testimony, I see no reason why he didn't subpoena 
him. 

THE COURT: Because it wasn't to his advantage 


to do so. Why does he have to bring somebody here who 
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he feels is going to have to testify aqainst him? He is 


the defendant in this lawsuit. The burden of proof 


is on you. 


MR. ROBERT STOLL: On the contrary, your Honor. 


oe cer ne nents ene ma woe 


In this case the burden of rebutting the prima facie 
case, copyright validity and infringement is on the de- 
fendant. 

MR. GOLDBERG: Oh, no. The burden of proof 
never shifts. 


THE COURT: The burden of proof starts with 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


MR.GOLDBERG: And never shifts. 

MR.ROBERT STOLL: This is on our rebuttal. 

THE COURT: All right. I haven't got the rule 
here. I will reserve on this. 

You read in whatever you think you want to read 
in on this question of tickets and I will reserve on the 
decision of whether it will be allowed. 


; MR. GOLDBERG: Your Honor, I understand the ruling | 


as far as Rule 32 is concerned, but we still maintain that 
this man has never worked for a furniture manufacturer; 
he has no understanding of what they do with piece tickets 
on fabric. It is incredible that he should be used 


as an expert when this city is teeming -- 
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THE COURT: Well, a fellow in this industry must 
have had thousands of these piece tickets and must have 
had some dealing with piece tickets as he went along, 


and I don't see that it should be disallowed for that 


reason alone. But in any event, I will take this, and I will 


rule on it before I decide the case. I will reserve decision 
on it. 
By the way, while we are talking about reserving 
decisions, those two bolts that vou offered and which I 
accepted subject to hearing further testimony on them and look. 
ing into them further, the one which has the copyricht 
on it and which we didn't -- I think they are 6, 7, 9 and 
10. In any event, those that I reserved decisions on 
I sustain the objection to those, and now the only thing I am | 
reserving decision on is this varticular asnect here. 
MR. GOLDBERG: Your Honor, I am not sure I 
follow. When we were sneaking before of Defendant's 
Exhibits E and F -- 
: THE COURT: No, no. Not F and F. The other 
alleged knock-downs, 6, 7, 9 and 10, the ones that 
I reserved decision on. I sustain the objection, with an 
exception to the plaintiff. 
Now, the only thing I am reservina decision on 


at this point is this particular area here concerning the 
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tickets. I have reserved decision on nothing else during 
the course of the trial. 
MR. ROBERT STOLL: Page 12, line 17: 
Do you know what piece ickate are used for? 
“A Definitely. To identify a piece of fabric. 

"0 Is a niece ticket a temporary sort of means 
for identifying fabric, or is it permanent, or how would 
you characterize it? 

"A Well, piece tickets have two or three different 
purposes. When a piece of goods comes in from a mill, 
say to a converter or isporter, he puts an identifving ticket 
with yardage, color and evervthina else like that: information 
to identify the piece. Whe -e shins the piece, that 
ticket remains with the piec of aoods until it reaches 
its destination or the consumer, whoever he is selling it 
to. 

i Supnose he sells it to the uvholsterv 
manufacturing industry? 

"A That ticket remains on the niece of qoods 

the manufacturer gets it, and it remains on the holt 

he uses it, usually. 


"Q How long,aeneraly, is a bolt of qoods 


| sold for? Take Malden goods. 


"A The length? 
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ie? Yes, the lenath. 
“A I would say anywhere between fifty to sixty 
yards. 
"dQ Sav a furniture manufacturer removes ten yards 
from that particular bolt. Does he remove the ticket 
with it?" 
Mr. Kinzler interjects an objection, and the 
question which follows refers directly to -- 


MR. GOLDBERG: I would like the objection to be 


MR. ROBERT STOLL: The questiomwhich I just 
read wasn't answered in view of the objection. 

MR. GOLDBERG: We have an objection pursuant 
to Section 106 of the Rules of Evidence, and it immediately 
follows. 

MR. ROBERT STOLL: “MR. KINZLER: Mr. Stoll, 
I have to object again. We are going so far afield. We 
are taking speculation upon speculation, supposition upon 

»supposition. 

"If you have a question, why don't you ask 

him? If you have a piece cicket, why don't you show it 


to him and ask him what he did. 


“T& you have a question relevant to the 


lawsuit, let's get on with it. 
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"0 In view of what was just stated, and I must 
agree that you have not seen every piece ticket used by 
every manufacturer of fabric throughout the world, nor 
have you been in the plant of all that used fabrics, so 
I am aware of that and I think you are. 

“What has your experience been with piece 
tickets and their use in the plants of furniture manufactur- 
ers? 

“A I would say normally a piece of qoods comes 
in and is checked in by the piece ticket. 

a By the what? 

a Piece ticket." 

Mr. Kinzler has an objection, again, your 
Honor, a short one. 

"I must object again. We have not established 
that this person ever worked for a furniture manufacturer, 
which is what your question asked." 

"MR. STOLL: Again, a good objection. 

"Q What has your experience been" -- I read that 
to your Honor. The question was experience, since he has bes. 
20 yeard »1ld and a record of his experience. 

Leaving for a moment the testimony on piece 
tickets and returning to the question of that first one- 


yard specimen, this is in cross examination by Mr. Kinzler, 
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beginning page 54, line 16: 

"Q When did you get this fabric from the 
customer? 

“A I would say, oh, if I left there in July, 
a few months, a month or so; six weeks or seven weeks. 
I con't know. A couple of months before I left there 
some time. 

"0 You specifically stated, and aqain I refer 
to your affidavit, that this incident occurred in April 
of 1975. 

"A April, May, June, sometning. 

"0d Which is it? 

“A April, roughly. 

"Q You make the simple statement, that occurred 
in Aprii of 1975? 

"A Rois 

“Q Now, you are saying April? 


"A I am saying within that time frame. I can't 


gpin it down to a particular day. 


"Q I am not asking you for a day. 
“You said April? 
I wil stand by what I said. 
Fine. We shall assume it was April. 


"Who asked you to get this fabric? 
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“A Nobody asked me to get it. 

"9 Why did you get it? 

"A A customer asked me, showed me a fabric and 
he didn't like something about nat particular fabric. 

"9 What didn't he like? 

"A In this particular case, it was the way that 
the desian was set uv. It was a difficult thing for him 
to cut, and I said, let me see if I can work something 


out for you. He gave me this approximately one yard 


sample, or something like that, in this very color 


(indicating). 
"MR, STOLL: Pointing to Defendant's Exhibit B. 

“A In this very color, and we had discussed 
changing a few of the motifs to make it easier for him 
to use. 

"I, in turn, turned ¢he sample overto Sandy 
wavine. 

"0 Excuse me? 

"A I turned the sample over to Sandy Levine 
and told him what this particular customer would like, 
and he assumed me it would be taken care of. 

"Oo Did you pay for this sample? 

“A Did I pay for it? No. 


"0 Was this normally part of your job? 
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“A I would say in the course of events, it comes 
up occasionally. If somebody wants something and you 
think you can do it for them, you do it for them. This 
increcses your sales. 

"Q You said you turned this over to Mr. Levine, 
Sandy Levine. 

“When was that? 

"MR. STOLL: The witness has already testified 
to that several times. 

"MR. KINZLER: No, he has not. 

“MR. STOLL: All right. I think he did, 
but if you want it again, he mav answer it. 

"MR. KINZLER: I would like it aqain. 

"A I would say about three or four weeks after 
that. I don't know exactly. 

"Q Would you please describe with as great detail 
as possible the alleqed sample that you got from this 
unident! fied customer? 

: "A This is a Jacquard. 

"9 This, what is this? I want the sample that 
you got. The one you testified you received. Describe 
that. 

"A The one yard cut was a bluish, and well, 


rust and browncolor squares, many other different types 
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of motifs. 
"0 Could you describe it without looking at it? 


"A I could describe it in my slesen. 


"0 Why were you referring to Exhibit B? 


| 


"A Because I know that that is it." 


MR. GOLDBERG: Please continue. 


MR. ROBERT STOLL: I am. 
What type of fabric is that? 
That's a velvet. 


Is that different from a Jacquard? 


| 
| 
| 


A A Jacquardis a pattern of fabric. Jacquard 
pattern fabric. 
"QO The sample you vicked un, was that a Jacquard? 


"A Yes, it was that fabric (indicating). 


| 
| 
| 
i 
| 


"Q And you gave it to Mr. Leviné? 


"A Gave it to Sandy Levine. 

"0 What happened to it after that? 

"A I have no idea. 

"O You have no idea what happened? 

"A He took it in his possession and that's 
last I saw of it. 

"OQ You never heard anything more about the 
fabric? 


"A From him? 


OT Nhe ad cle NE cosa 
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"oO From anybody. 
“A To the best of my knowledge, I never heard 
anything more about it." 
On nage 79 -- 
MR. GOLDBERG: Your Honor, I would move to 
strike all of this testimony as to this alleged giving of a 
sample to Sandy Levine in April or so of 1975. It is 
totally irrelevant to any issue in this lawsuit. There 
has been testimony by Mr. Levine that he did see the 
fabric some time around the spring of '75. So what is this? 
I mean they saw it or they didn't see it. Mr. Fogel in the 
testimony that Mr. Stoll just read admits he didn't know what 


happened to it. He also suaqested there -- Mr. Fogel -- that | 


he had said certain changes had been made. The Court has 1 


seen changes were not made. What conceivable bearing has 
it got in this lawsuit? 

THE COURT: I will deny that application at 
this time. 

‘ MR. ROBERT STOLL: Returning once aqain to 
the piece ticket mater, I believe I read in connection with 
the experience that Mr. Fogel had in the industry from 
Page 15, and my recollection is that I stopned reading at 


line 20. 


I would like to continue for just a few more 
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lines, 21: 

"Q Have you had contact with many furniture 
manufacturers using upholstery fabrics? 

"A That is the only contact I had; the furniture 
manufacturer who uses upholstered fabrics. 

"0 You are presently located in Greensboro? 

"A Greensboro, North Carolina. 

"0 Are there any manufacturers of uvholstered 


furniture in that area? 


“A This area is the center of the upholstery field, | 


North Carolina and the adjoining states; the local area within 
a two, three, four hundred mile radius. 

ye 8 And that is the sphere of your activities? 

"A No. I covered accounts in the southwest, 
middle west. 

9 3 Are we still-talking about furniture 
manufacturers? 

"A Furniture manufacturers. 
; “0 Would you consider yourself to be knowl- 
edgeable on the use of piece tickets in the furniture 
industry? 

"A Yes, I think so. 


"0 I hand you a sheet which bears the followina 


notation,'Exhibit B,' and attached to it is a yellow card. 


_ 
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2 I ask you if you recognize what that yellow card is. 
3 "A This is a piece ticket from Belle Fabrics. | 
4 The pattern on it is Camelot, and it tells where the fabric 
5 was made, which is a very normal ticket." | 
6 For the record, that piece ticket was marked as | 
7 |! Fogel Exhibit 1 in the deposition, and it is so marked on the | 
8 sheet that carries the piece ticket. 
9 I offer this in evidence as Plaintiff's | 
10 || Exhibit 13. 
11 MR.GOLDBERG: On what page is that referred to? | 
12 THE CLERK: Any objection on this, Mr. Goldberg? 
13 MR. GOLDBERG: There may be in a moment. : 
4 (Pause. ) : 
15 || MR. GOLDBERG: If your Honor please, the chase. 
16 Mr. Fogel, didn't testify in any way that he had ever seen a 7 
17 piece ticket before or had any knowledge of where it came from 
| 
18 || or how it was prepared or anything else. What value it , 
19 | is for him to identify it, I can't conceive, and I object 
20 ,to it. 
21 MR. ROBERT STOLL: At the time it was offered 
2 at the deposition there is this comment at page 18, line 22: 
23 "MR. KINZLER: I have no objection to the 2 
aA introduction of the riece ticket. | 
rs) | “MR. STOLL: Thank you. 


Shea 
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“we will mark this as Fogel Exhibit b ee 

MR. GOLDBERG: Your Honor, at the beginning 
of this deposition we reserved all rights to make any ob- 
jections except as to form. That's the only thing we waived. | 
We are now objecting to it on the grounds of relevancy. 

THE COURT: What's the relevancy of 
this to this dispute? 

MR. ROBERT STOLL: First of all, if we have 
testimony of Mr. Fogel with respect to it it ought to 
be marked. Secondly, there is testimony by Mr. Fogel which 
identifies the practice to Mr. Fogel's own knowledge of the 
use of piece tickets, and he so testified with reference to 


this proposed exhibit. 


THE COURT: I will allow it. Overruled. 


(Plaintiff's Exhibit 13 for identification 
was received in evidence.) 
MR. ROBERT STOLL: A portion of Mr. Fogel's 
testimony with respect to this Exhibit 13, beqinning on 
~Page 22, line 24: 
"Q What happens when the upholstery manufacturer 
cuts only a piece of qoods off the bolt? What happens 
to the ticket?" 
MR. GOLDBERG: Objection, your Honor. This | 


t 


witness again admitted that he had never worked for an upholst« 


. i 
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manufacturer. 

His only knowledge was what mills do, what 
factories do. How can he answer the question of what a 
furniture manufacturer does? 

THE COURT: I thought I ruled on that, and 
allow it. 

Overruled. 

MR. ROBERT STOLL: ee The ticket would 
remain with the piece of qoods, in most cases. 


“9 Is there anything else done to the piece 


ticket after the small piece or cut is removed from the 


bolt? 

"A To the piece ticket? 

"Q Yes. Is there anythingwritten on it? 

"A There could be yardage, how many yards were 
cut from the bolt, to keep in inventory control. 

“9 When is the piece ticket actually discarded? 

"A I would say when the piece is used up." 
;: Mr. Kinzler then interposes an objection, 
which I could read, if necessary, but that is the end of 
the direct examination of Mr. Fogel. 

Continuing with testimony with respect to the 


piece ticket, this now being on cross examination, page 79, 


line 22: 
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"0 I refer now to Plaintiff's Exhibit 1 for 


identification, which we have called a piece ticket." 
That is now Exhibit 13. 
"This piece ticket has printed on it ‘Belle 
Fabrics, Inc.‘ Have you ever seen any piece similar to this 
one from Belle Fabrics? | 
"A Yes, on qoods that I have seen at customer shows. 
"Q When you say customer -- 
"A Furniture manufacturers. 
"Q The users of the product? 


"A The users of the product. 


"0 These piece tickets have a number of catecories 


"A Yes. 

"Q I take it when you see these piece tickets 
all of these categories would be filled out, or what- 
ever is necessary? 


“A Normally, yes. Normally they would fill 


ein the color, the yardage cf the piece, the piece number 


and the customer's order number. 

"Q Where are those piece tickets affixed? 

"A The end -- it's affixed to one end of the piece 
of yardage, or maybe some mills put it on tube, but usually 


the end of the piece, the end of the lenath of the piece. 


3490 


"Fogel 
I believe there is an error there. 
"0 What happened to the piece cut if, let's say, 
they cut ten yards off the piece? 
"A Normally it wouldbe left on the piece. 
"0 On the viece? 
"A The piece that is left, the remainder. 
If it is a fifty yard piece and they take off then, we put 
it back on the piece to identify the niece." 
MR. GOLDBERG: Your Honor, there again I have 
to object. The witness says "We put it on." That's 
incorrect, clearly, based on the fact that he never worked 
for a plant. He worked for fabric houses. 
THE COURT: I assume he meant the man using 
the roll would do it. But I will allow it to stand as it 
is, in any event. ) 
| 


‘ 


We will recess now until 2:15. 
MR. GOLDBERG: Your Honor, based upon Mr. Fogel's 


testimony coming in, I want to put Mr. Levine back on the i 
| 


stand to rebut it. 


1 


THE COURT: We will recess until 2:15. 


(Luncheon recess.) 
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AFTERNOON SESSION 


MR. GOLDBERG: Your Honor, I think the Court can 
disregard our brief on the second cause of action, which has 
now been dismissed. 

MR. ROBERT STOLL: May I ask leave to respond? 

THE COURT: Yes. 


MR. GOLDBERG: Isn't it therormal procedure 


———————————eeeeeeeeee 


for both sides to hand up the trial memoranda? Otherwise 


we are going to have to go back and forth. 


| 
| 
| 


THE COURT: Well, I took my notes on this, and 
I have the law as it was expounded in the preliminarv stages 
of the case and durina the triai. I don't seer any qreat 


need to have an- further briefing of the law. I think 


the cases have been set forth at this point. If other 
cases come to mind, I dont: mind accepting them, but I 


suggest they get to me as soon as possible. 


‘ If you send anything out after I have decided 


it naturally it's not aoing to help me. I am going to 
decide this in the next week. If you get anything in this 


week I will consider it. 


MR. ROBERT STOLL: Very good. I believe I 


ended it at pace 81, line, I will continue from that point. 
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"Q How is this piece ticket affixed to the 
fabric? 

wh Well, that pin that youare holding in 
your hand right now is just -- well, let me show you. 
It is put on it like this (indicatina). It is stuck 
right through, just like that (indicating). 

"Q It is not a closed pin; it is just like 
a nail? 

"A It locks onto the piece of goods until 
it is torn off, unless it is not put on properly. 

"MR. KINZLER: Let the record show that the 

pin the witness is referring to is probablv a half an inch 
in length, with about an eighth of an inch of a point that has 
no locking device or anything else. | 


"MR. STOLL: I think the exhibit will sneak 


| for itself. 


“THE WITNESS: It is pulled through. 
To remove it -- 
Like this (indicating). 
"MR. STOLL: Let the record show that 
the witness removed the pin -- 
"0 Let me you, when they cut this ten-yard piece 
which I referred to in a former question off a roll of, let's | 


say, fifty to sixty yards of fabric, somebody qoes }:, and 
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takes this piece ticket off and tacks it on to what is re- 
‘ maining? 
“A If somebody is cutting off this part of -- 


ten yards of a roll of qoods, and the ticket is on 


the roll, they cut off ten yards, and the ticket would be 

on there. They would remove the ticket an. put it 

back on the oriainal piece, what is left of it, to identify 
that piece." 

That concludes my reading of this deposition, 
with the observation that if your Honor happens to pick up the 
original copy and sees it is not siqned, there is a 
stipulation that the deposition 
a stipulation which appears in the Fogel transcript at paqe 7 
and appears on the other depositions in the same case. 


MR. GOLDBERG: Your Honor, may I respond as far 


First of all, your Honor, Mr. Stoll just read 
from Page 82, stating that when ten yards are cut off, 
Mi gies ticket is then taken from the ten yards and put onto the 
remaining piece. I think the Court will certainly note 
that there is no testimony anywhere that a second piece 
ticket is prepared to put on that ten-yard piece, which, 
of course, will circulate devoid of any notice whatsoever. 


MR. ROBERT STOLL: I object on that, your 


as the deposition is concerned? 
| 
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Honer. There's vr» :vidence that the ten-yard piece wili 
circulate at all. The evidence is that this is done by 
furniture manufacturers who use the fabric. 
THE COURT: I am qoing to hear you in argument at | 
the end of the case. | 
MR. GOLDBERG: I refer to page 51 of Mr. Fogel ': 
deposition, where the following colloquy took place, start- | 
ing at line 23, again by Mr. Kinzler of iy office asking 
the question: 
"Q Again, I refer to your affidavit of April 28th, 
and I quote: ‘Shortly before I left their employ, I made a 
normal sales visit to a customer, a furniture manufacturer 
in North Carolina, and I was there handed a small cut of 
Jacquard cabric, which was going to be used in the manu- 
facture of upholstered furnitur:.' 
“First, I want to know what manufacturer 
you are referring to there? 
"Q Why not? 2 
"A Because I am a salesman in that area and I am 
afraid it might jeopardize my standing in that area." 
On that basis, oe Honor, we move to strike 


ail cf Mr. Foyel's testimony regarding that alleged 


lv preventec’ from making any independent check of such a 


manufacturer they got the swatch from. We have been enroute 
| 
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manufacturer, because he simply refused to tell us who it 
was. 

MR. ROBERT STOLL: If it please the Court, there 
is a small statement on the record on that very page that 
deals with this. 

"MR. STOLL”: I would like to state on the 
record now that at the time that Mr. Glasser was testify- 
ing in court, he tooobjected to giving the name of 
a source, a customer, I believe, and I believe that 
Mr. Goldberg backed him up on that.” 

MR. GOLDBERG: Surely, your Honor, this is not 
responsive to my question. 

THE COURT: The point is that at that point in 
the deposition you should have had him produced before the 
Court and under the pains of contempt required to answer 
the question. Now, you didn't do that. 

MR. GOLDBERG: Well, your Honor, our problem, 
of course-- 


THE COURT: That's your remedy as far as that's 


concerned. But there is this to be said about it, that 


certainly in weighing his testimony I am going to be quided 
by the fact that this particular answer was qiven. 
MR. ROBERT STOLL: The fact is, your Honor, that | 


subsequent to this deposition we aaqain asked Mr. Fogel to 
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disclose his sources. He again refused me so. 

THE COURT: All right. Then we have an 
anonymous customer here. 

MR. GOLDBERG: Fxactly, your Honor. 

MR. ROBERT STOLL: And I would say this is a 
customer cf the Malden affiliate. 

THE COURT: But it is a customer whom they are 
unable to examine because they don't now who it was. 

MR. GOLDBERG: Your Honor, I would like to 
read Page 26 -- 

MR. WBERT STOLL: They not disclosed any of 
their sources. 

THE COURT: You have remedies to do that. All 
you have to do is come to Court and say "We have examined 
these fellows and they have refused to answer," and 
I would very quickly rule on it. 

MR. GOLDBERG: Your Honor we have not refused 
to answer. Mr. Glasser testified in court that he doesn't Kneh 
| jand hasn't been able to find out. 

THE COURT: Please finish the case. 


I have people waiting here who have been waiting since 


| this morning, thinking that you were going to take about 


an hour to conclude this case. In the beginning you 


; told me it would take two days. I wouldn't want to hold 


mpbr 
my breath past the time you indicate. 

MR. GOLDBERG: Page 26 of Mr. Fogel's deposition, 
Starting at line 5 he was asked how much he made during the 3 
seven months that he was working for Malden, and the response . 
was "5,000 or $7,000" -- 

MR. ROBERT STOLL: It is totally irrelevant, 
and I object. 

THE COURT: The reporter can't take two voices 

at one time. 

MR. ROBERT STOLL: My objection is, it was 
totally irrelevant, the amount of money that he earned. 

MR. GOLDENBERG: It goes to credibility. 

THE COURT: Overruled. 

MR. GOLDBERG: "5,000 or $7,000." 

We then presented to Mr. Fogel computer print- 
outs showing the actual earnings during the time he was 
employed by Malden. These were entered as Defendant's 

| E>hibit A at Mr. Fogel's deposition, and he identified 


*them as his print-outs, and they stated in pages 35 and 36 of | 
1 
his deposition they show he earned a total of $3,241.46. 
One final item on Mr. Fogel: 


Mr. Fogel testified at his deposition, at 


| Page 46 that Belle Fabrics several years ago had asked 


him to go to work for Belle and he refused their offer. 
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Your Honor, I would make an application under matt 
32, under the exception to be able to be allowed to read : 
a very brief excerpt from Mr. Lewkowicz' deposition respond- 
ing precisely to this claim of Mr. Fogel's that Belle 
offered him a job. 

MR. ROBERT STOLL: I object, your Honor. 
Mr. Lewkowicz was on the stand. There was an ample bpnareunit!: 
to examine him. And there was certainly no surprises in | 
our reading or using the Fogel deposition. In fact, we 
indicated that to counsel. 

THE COURT: I will allow it. Overruled. 

MR. GOLDBERG: Page 40: 


Who was Myron Fogel? Have you ever heard of 


Yes. 

Who is he? 

A salesman living there. 

Does he sell anything to you? 

No. 

Has he ever? 

No. 

Have you had any business relationships with 
him whatsoever? 


"A None whatsoever. 
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Has he ever applied to you for a job? 

Yes. 

When was that? 

Many years ago. 

Did you hire him? 

No." 

I have nothing further on the Fogel devosition, 
your Honor. 

THE COURT: We are still on rebuttal of the 
plaintiff. Have you concluded the rebuttal? 

MR. ROBERT STOLL: Yes, we have, your Honor. 

THE COURT: Any further testimony on behalf of 
the defendant? 

MR. GOLDBERG: Your Honor, I would like 
a very brief surrebuttal of Mr. Fogel. I would like to 
call Mr. Sanford Levine for that purpose. 

MR. ROBERT STOLL: I would object to that. 
Mr. Levine testified with respect to Mr. Fogel the first 
‘time he was on the stan. I see no need to put Aim on the 
stand again. I announced in court yesterday that I was 
going to read the Fogel deposition and also pricr to that. 


THE COURT: Well, I will allow an examination 


into new matters. If there is anything that has already been | 


testified to I would sustain an objectionto that. 
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Strictly new matter. 
SANFORD LEVINE, recalled. 

THE CLERK: You are still under oath, 
Mr. Levine. 
DIRECT EXAMINATION 
BY MR. GOLDBERG: 

Q Mr. Levine, to your knowledge -- I think you 
have testified already that Myron Fogel was employed by 
your company from approximately December ‘74 to the spring of 
ay Bs 

Correct. 


Under what circumstances did Mr. Fogel leave 


MR. ROBERT STOLL: Objection. This was gone in- 
to. The term of employment and the question of whether 
Mr. Fogel did or didn't give to the witness a specimen 
of the fabric has been testified. 


THE COURT: That is not the area that he is 


gtalking about. It would seem to me that you represenced this | 


fellowwas an expert, and if he was fired because he couldn't 
properly handle his job for some reason,.he is not very much 
of an expert. 

MR. ROBERT STOLL: We also offered him for his 


knowledge of personal activities with regard to this case. 
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THE COURT: Well, that has been so, but the point 
of the matter is that it still qoes to his testimony if in 
fact he was fired. 


Overruled. 


' 
’ 
{ 
4 


MR. GOLDBERG: And his credibility as a witness. 
| 
Under what circumstances did Mr. Fogel leave 


A Well, to start at the beainning, in December of 
‘74, Myron was in desperate need of a job, as he was almost 
starving to death, and we agreed to hire him on a six-month 
trial basis to see if in fact there was something we could 
work out with each other. 

As you can see,in six months his total earnings 
were less than $4,000, and obviously it hadn't worked out 
and we had to let him go. That's really what it is all 
about. He didn't perform his functions in a satisfactory 
manner. 

Q Can you make a comparison, Mr. Levine, between 
the actual $3200 that he earned during that period and 
what other salesmen working for Malden would have earned 
during that period? 

A Our average salesman earns over $40,000 a year, 
so that would be six times as much during the same period. | 


Q Mr. Levine, have you got personal knowledge of th: 


4 
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use of piece tickets by manufacturers of upholstered furni- 
ture? 
A Yes, I do. 
Q Would you give the basis of that knowledqe? 


| 
A Well, as part of my job, I visit virtually every - 


customer in the United States, and I go to most of their 
factories, and in the course of that visit I see mostly 
what they do, how they store goods, how they cut goods, 
how they manufacture the furniture and so forth. 
Q Do you see the bolts of fabric that you ship 
to them? 
Yes. 


When you ship a bolt, is there a piece ticket 


Yes ee 


Can you tell whatthe customer does with the 


It is entered by their receiving department. 
»The ticket is almost always taken off of that piece. The 
customer's own ticket is affixed to that piece. It is then 


compared with the receiving record. Both documents ao up to 


invoice, which of course comes in from Malden, so they can 


see if they got billed for they received. 


the bookkeeping department so it can be compared with an 
| 
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The reason they take off the tickets as a 
rule is, those companies are computerized, and they use 
numbers that have no relationship to the numbers from 
Malden and Company, and they use their own color sequence as 
to the name or number that particular mill uses. 


One of the other reasons is that it is mostly a 


secretive type arrangement where they don't want even their 


own employees or outsiders to who actually is supplying 
a different fabric to them, so that in most instances the 
original tickets are taken off the pieces and they are entered 
into that company. 
MR. GOLDBERG: No further questions, your 
Honor. 
CROSS EXAMINATION 
BY MR. ROBERT STOLL: 

@) Did you testify earlier, Mr. Levine, that you 
work with Malden, that you hold a position with Malden, is 
that correct? 

A Correct. 

Q Where is your office? 

One Penn Plaza, New York City. 
Where was Mr. Fogel employed? 
In High Point, North Carolina. 


By what company was Mr. Fogel employed? 
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Weavers-Morgan Corporation. 
Was he ever employed by Malden? 
A No. 
Q In connection with Mr. Foqel's employment 


history I wish to read one question and one answer, 


if I may, from Page 44, Line 5 of the Fogel deposition: 


"0d Whom have you worked for other than Weavers- 
Morgan? 
"A Well, I worked starting when I was 16=1/2 years 
old for a company" -- 

MR. GOLDBERG: Your Honor, I am going to 
object. This has nothing to do with what this witness 
said. 

MR. RORERT STOLL: It goes to his qualifications. | 

THE COURT: Well, you read that already. What 
he is saying is that from this period to this period, this 
is what he was working there and this is what he made and 
this is what others made. 

I don't see the relevance of that at all. 

The fact that a fellow is a poor salesman or gets poor 
results doesn't necessarily depend uvon his ability. 

MR. ROBERT STOLL: I just want to voint out 
his testimony that he worked for one company 23 years. 


THE COURT: I heard that before, too. 
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Anything else of this witness? 
BY MR. ROBERT STOLL (Continuing) : 

Q Mr. Levine, do you have any knowledge of any of 

Belle patterns which Malden may have copied other than the 
one before you on the podium? 

MR. GOLDBERG: Objection, your Honor. 

THE COURT: It is not proper cross examination. 


MR. GOLDBERG: That is what I was about to 


MR. ROBERT STOLL: This goes tc redibility. 


THE COURT: He didn't testify to anything -- it is 


within my discretion and I sustain the objection. It is 
a collateral matter. 

MR. ROBERT STOLL: I would like to ask you then 
whether you testified on your deposition in this action 
as follows. Page 70, line 3: 

"Q Do you have any knowledge of any patterns that 
Malden has copied"? 

MR.GOLDBERG: Objection. The Court has ruled 
that it is improper cross examination. I don't see that 
it has anything to do with the cross examination. 

MR. ROBERT STOLL: Strictly credibility. 

THE COURT:Well, I am not going to go into 


collateral matters at this point. 
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MR. ROBERT STOLL: Nothing further. 

THE COURT: You may step down. 

(Witness excused. ) 

THE COURT: Both sides rest? 

MR.GOLDBERG: Yes, your Honor. 

MR. ROBERT STOLL: Yes, sir. 

THE COURT: All right. 

We will first start in with the defendant's 
motion at the end cf the entire case. 

MR. GOLDBERG: Your Honor, at this point 
we would move to dismiss the plaintiff's first cause of 
action on the ground that the evidence has clearly shown 
that publications by Belle which the Court has already held 
were inadequately noticed were very clearly authorized by 
the plaintiff within the meaning of 17 USC Section 10. In 


fact, there can't be any question that all of the publi- 


cations after the license were authorized, since the plaintifé 


actually has received royalties aqqregating $16,000 as a resul' 
‘ | 
eof those publications. 


Moreover, there hasn't been any testimony mateo 


ever showing that plaintiff made any effort to see that 


Belle would place a proper copyright notice on the fabric. 
Now, to the contrary, the evidence is they simply put down, 


put a notice on it, on the fabric, nowhere saying "Put at 
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every repeat" or what manner to use it or whatever. 

On March 16th of 1976, Mr. Lewkowicz, the 
president of Belle, put in an affidavit in this court on the 
plaintiff's motion for a preliminary injunction, an affidavit | 
prepared in the office of the attc ey ‘or the plaintiff, 


the same attorneys who prepared the license aqreement, in 


which Mr. Lewkowicz stated that all of his activities, and in 


particular the corporate notice on the fabric he sold under 
the plaintiff's authority, were undertaken in rigorous 
accordance and compliance with the license aqreement. In 
fact, on that same day the plaintiff's attornevs put into 
this court a memorandum on adequacy of cowyright notice, 
as it was denominatec. in which they said that the noise is 
being put on the hang tags or on the piece tickets and 
that this is in full compliance with the license aqree- 
ment. 

Now, the license aqneement itseif, which is 
in evidence as Defendant's Exhibit C, I believe -- yes -- 
"refers to placing a copyright notice on all of the Camelot 
fabric or reproductions thereof sold or displayed in any 
form. 

Then there is another full paragraph after 


that which has to do with not using Greeff"s name or re- 


putation and so on. This paraqraoh ends: 
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“Belle covenants and agrees to sell the fabric 


i 


licensed vereby in strict conformity with all laws, rules and 


regulations. “ 

First of all, that doesn't refer to a copyright 
notice at ali. Itrefers to all laws, rules and regulations. 
Second of all, it refers only to the sale of fabric, not the 
delivery of the iabric, which isthe important issue here: 


{ 


What is the condition of the fabric when it is delivered, not 
| 


when itis sold. and, third of ail, even if all of that weren". 
30, it is very clear that this license aqreement is com- | 
pletely insufficient to advise Belle on what they are suppoced 
to do in order to protect the plaintiff's copyriqht aaa to 
protect the public from unwittingly infringing the plaintiff’ 
i 

copyright. 

Now, the testimony 1 7 Mr. Lewkowicz, the 
president of Belle, and Mr. Popper, Belles‘ attorney, 
clearly showed that they came to Greeff -- the plaintiff's 
attorneys -- on their bended knees, beqginag for a license 
fagreement. They didr't set the license agreem it as a con- 
dition to the settle.ent of their lawsuit. 

That was done with a judgment and $10,000. 
Then they said, "Please ~- our company vill be ruined, our 


reputation will be destroyed if you don't let us sell to our 


customers." 
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So that under those circumstances, Greeff went 
».42 allowed this licenss. 
Now, that's completely different from any of the | 


cases where courts have held, weli, they are just getting 


} 
themselves something off in settlement of a lawsuit. More- 


| 
over they didn't have anything to sell off at that time; J 


as Mr. Lewkowicz testified and trey put in the judgment, which 
again was prepared by plaintiff's attorneys, they had only | 
11,000 yards purchased from the beginning of their proqram | 
and as plaintiff's attorneys certainly learned from the 
first of those monthly statements that Belle provided them 
with, they had nothing in stock as of the date of the 
licente agreement. + was after that date that they received | 
and/or purchased and sold 55,000 yards of this fabric under 
the plaintiff's authority and paid plaintiff $16,000. 

Now, we respectfully submit that under those 


circumstances those publications under the plaintiff's 


authority, unde: 71 USC Section 10, and I would call the | 


court's attention to the fact that that section doesn't refer | 


to the fact that the copyright notice itself has to be 
authorized; only the publication has to be authorized, and | 
then the plaintiff has to see to it that he imposes upon { 
his licensee a proper obligation to put on a proper notice, | 


H 
Finally,I would like to add in that context that | 


\ 
ea eR RRS RR et RR pee 
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there has been no suggestion here that Belle is in violation 
of the license agreement because of the notice it put on, no 


suggestion that they are in breach of that contract. 


To the contrary, they extended the contract for another three — 


| 
months after that was all known to them. Certainly, had Bel). 


| 
, 
| 


been in breach of contract they would have done something 
entirely different from that. 

So we would move, your Honor, respectfully, 
that the plaintiff hasn't made out a prima facie case of 
copyright infringement because they forfeited thear copy- 
right on or about October 20, 1975, and have no standing in 
this court today. 

MR. ROBERT STOLL: It was stipulated at the 
outset that plaintiff's copyright is good and valid in law 
in all respects, at least up to the October 20th transaction 
with Belle. 

So far as authorship, originality, all other 
elements that go into making valid copyright at the 

BOMPEEE. that doesn't change with any of the events of 
October 20th. Originalitydesn't change, authorship 
doesn't change, there is no contest as to that, and it is 
stipulated. 

There is also an agreement that the accused 


fabric indeed embodies the copyriqhted work of art. 


3708 
mpbr 233 


No question about that whatsoever, no denial. 
It's been admitted by just about every witness whchas been 
on the stand. It is also in the pleadings. 

The only question is not what Greeff itself has 
done with its own fabric, that is also unquestioned. 
The only question is, what did Greeff do with respect to this | 
limited licensee, Belle? I use the term "limited" | 
advisedly. It isin Judge Lacey's judqment. It is referred 
to in that judgment as a limited license. 7 


| 


In addition, the limited license itself refers 
to the judgment, they are contemporaneous documents. No 
question there. \ 

It was Greeff's obligation as copyright 


priority, to impose on any licensee, normal licensee, the 


requirement that it put down a statutory copyright notice 


the plaintiff has that same responsibility when there 

is settlement of litigation involved; the Colby case mises 
“2 substantial question there. The point is, however, 

that this license agreement requires and Belle, the 
licensee, agrees to place a copyright notice -- and «he 
form of the copyright notice is also not questioned, your 


Honor--to place a copyright notice on all of the Camelot 


fabric or reproductions thereo. sold or displayed in any 


on any goods sold or published. It is not clear whether 


. mpbr 
2 | form. 


3 | That language is as close to the statutory henen> 
4 age and to the Supreme Court's paraphrasing of the statutory 3 
5 language that one can get without simply photocopying the | 
6 Suprere Court's opinions on this point. 
7 | Section 10 of the Copyright Act provides that | 
8 | such notice should be affixed to each copy thereof. The | 
9 | license agreement says "On all of the fabric ci «.2pro- : 
10 ductions thereof sold or displayed in any form.” The | 
11 wording in the license agreement is "all"; the wording in | 
12 the Supreme Court decision is "each". There is no differ- | 
13 ence between “each" and "all." The language is in the 
14 deJong case, 235 U.S. 233. : 
15 Justice Holmes indicates “Every reproduction 
16 of a copyrighted work must bear the statutorv notice." 
17 | The lanquage of the license aqr’ement is, ; 
18 |} “All of the Camelot fabrics or reproductions thereof sold or 


displayed in any form" and Judge Holmes’ lanquage, again, 


wits “every reproduction." . It is very, very identical to 


+ 
{ 


21 the language of the statute itself aid the Supreme Court's 

22 

px} This is the leading case, of course, although it | 
yy is somewhat dated. | 
25 


The license aqreement wasn't drafted and imposed | 


| interpretation of it. | 
| 


3T2a 


| 
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2 upon Belle's counsel, unfamiliar with copyright law. There 
was no need to spell out to an attorney who has as much | 
copyright experience as any copyright practitioner I know | 
of eae the statutory requirements are. It is not 

necessary to provide a list of instructions to a copyright 
attoreny who knows the requirements. 


I will remind y.ur Honor that the testimony is 


Qo _ a ._n fod oo 
eee nsec onnminamnasremmmese ts 
S 


9 || that Mr. Lewkowicz himself wasn't directly involved in the . 


10 | discussions which resulted in this license agreement. : 
He was self excluded from the room. He was in the 
anteroom or the outer foyer, as the testimony went, 
and this language was drafted with Mr. Popper, and, in ad- ¥ 
dition, Mr. Popper's law partners, Mr. Bobus -- I don't | » 
think Mr. Bobus' name came up, but he was definitely re- 
ferred to by Mr. Popper, there is no question that competent 
copyright counsel knew what this language meant. 
I am at a loss to know what else a copyright | 
proprietor can do in order to ‘*ulfii its obligations | 
under Section 10 than to require performance under Section oe 
and that is exactly what was required in Paragraph: 4 of the | 
ene agreement by the almost identical lanquage used and | 
by Mr. Popper saying he understood that meant the statutory | 
P| | language. 


® THE COURT: Why did you send the stamp over there 
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MR. ROBERT STOLL: The stamp was sent over 
there because Mr. Lewkowicz -- 


THE COURT: You see, this is like the case where 


| 
| 


| 
| 


they said these people weren't constitutionally obliged to get| 


this kind of treatment, but once they start to give it then 
they get a constitutional right as far as I am concerned 
that it be done within due process. 

Here again, if you are going to give a fellow 
a stamp and tell him this is the way to do it, it seems to 
me there's something lacking there, particalarly the view of 
the testimony that there is a very simple way to protect 

your conyright, which was demonstrated here in the courtroom. 

MR. ROBERT STOLL: Mr. Lewkorics evidently 
was unaware of that, because he testified he searched for 
wi.fferent ways. 

THE COURT: Having told him that this was a 
stamp that he could use documents you think there was 
compliance and acquiescence in the use of that stamp. 

z MR. ROBERT STOLL: There was an objection to 
having that demonstration placed on Mr. Lewkowicz' fabric, 
that bolt of fabric. . 

THE COURT: Well, I ruled against you on that, 
so as far as I am concerned, that's in the case. 


MR.ROBERT STOLL: The point is, your Honor, 


| 
| 
| 


| 


i 
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and it is in the case, and Mr. Lewikwicz' affidavit that was | 


! 
i 
| 


introduced by Mr. Goldberg, that he has a problem applying 
it in the cases where the back is dark. 

THE COURT: Well, I think that I fully under- 
stand what both sides are driving at here. 

MR.ROBERT STOLL: May I answer one question 
that you raised and that is that rubber stamp. Your 


Honor maybe noticed and there was comment that the language H 


‘ 


of the rubber stamp differs Ae the copyright notice | 
of Paraqraph 4. The main difference.is the addition of a 
sentence that says "Not a Greeff product." Now, that 
sentence is not part of tae copyright notice, that sentence 
is not contained in Paragraph 4, but we felt that it was 
“necessary. 

MR. GOLDBERG: Your Honor, there is no testimony 
as to this at all. We are going way beyond it. 

MR. ROBERT STOLL: Your Honor posed a question 


| 


and I wanted to answer it. 


e THE COURT: Well, you can't go ovtside the record, 
either. Although I may have trouble forgetting it. 
I will add from this point on it requires me to mull over 
the testimony and make decision becuase there are disputes. 
MR. GOLDBERG: Your Honor, at Page 90 of the 


deposition of Mr. Johan taken on June 17, 1976, the follow- | 


ceieadee SHERRATT RE SEER RN AE OTRAS AIR UE RESTRAINTS, TET RE RET ISI . eansten RRC ER Se NEETREN PRES IREE RSREN R AON 
ee 
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ing colloquy took place: Question by me: 
"Q To your knowledge has Greeff or anybody on 


Greetf's behalf accused Belle of violating its license 


agreement because of the manner in which it affixed its copy- 


right notice to the fabric?" 

MR. ROBERT STOLL: Your Honor, that depo- 
sition hasn't been entered. 

MR. GOLDBERG: The deposition is the deposition 
of Mr. Johan. 

THE COURT: Unless it was put ir evidence 
during the coures oF the trial it is not in evidence. pid 
you read that during the course of the testimony. 

MR. GO’.DBERG: I understood this as a motion 
to dismiss, whici is partof the trial. 

THE COURT: No, the evidence is in. You can't 
and refer to documents that weren't put before me. That's. 
what I kept complaining to both of you about. You are 
talking about depositions that aren't in evidence and that 


¢ 


‘I haven't heard. 
e 


MR. GOLDBERG: I am reading it now. 


. 


THE COURT: Well, it is long past due. 
MR. ROBERT STOLL: I would like to refer to 


to the 191 Fed.2d, Pag: €01. fThat is the case of National 


vs. Faucett. 


mpbr 299 
The question there is the obligation of the copyright 
notice placed on his work, and if it not placed on the work 
by the licensee does that result in forfeiture, and rather 
than reading it to you I have referred you to the page, but 
the answer is no, providing the mblication wasn't with 
the required notice, required by the licensor. It wasn't 
a publicationwith the authority of the copyright proprietor. 
THE COURT: But you have got another half of 
that. It is active and passive it seems to me, whether 
it is done with acquiescence.. 
No, I think I have enough here to make uv 
my mind. It is a question of qoing over my notes and makinag 
up my mind what I believe and don't believe. I will read 
the casez on the matter. You have one week to submit iat aes 
| 


you want either on the law or the facts and I will make a 


i 
e} 


decision. 


MR. GOLDBERG: Do we exchanse things, vour 


Honor? 

THE COURT: It seems to me that that is the 
best thing to do; otherwise you run into extensions of 
time. 

MR. GOLDBERG: I am prepared to leave this 
weekend for a Harvard law seminar, which will last two 


weeks. I am prepared to put in my -- 


300 
THE COURT: Well, after this week is over, it 
will be wasted work. I won't see it. Just satisfy him 
that that was a piece taken from there. That's my 
recollection. Unless he is going to dispute that. 
I don't want to say it. Show it to him. | 
| 


j 


Can I ask the lawyers in that other case to come 
upstairs. That's a conference;we could hold it up in my 
room there. I will meet you there right away. 

MR. GOLDBERG: Does your Honor want to keep 
the exhibits? 

THE COURT: I don't think we need those. 

I have seen them before. I had trouble taking a nap now and 
then because they were on my couch. 

MR.GOLDBERG: We will take them, your Honor. 


Thank you. 
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CERTIFICATE OF COPYRIGHT REGISTRATION N3. GG %3€48 
(PLAINTIFF 's EXHIBIT 1) 


asamonal veruhcate ls USL 21%, 


Certificate REGISTRATION NO. 


“Registration of a Claim to Coppright esau 
in a work of at or a model 


1. Copyright Cleimentis) end Address(es): 


Neme ............GREEFF, accepted alternative designation occ eecsceeeeeee eee 
for Greeff © *.brics, Ine. 


Nome -2n.-.n--0004 150 Midland Ave. ...Porh Chester n We..Xe. AQTZ3 nn. esses teeseeseeeeteneeeteeces 


Ae iL Meet SUE 5.2” 2, Eee on ap Re TaD nS nSE we Lecsene CeeseeeITT NTs 
sicbasd of the work) 


3. Netere of Werk: .........Fabric Design _ Phe Veen myer rcer 
(The “general type of artistic work involved, a8, for example. painting. drawing. “sculpture, ete.) 


4. Options! Deposit: 


Basis for claiming option: 
© Monetary value (retail value per copy) (0 Weight (in pounds) ..........000 


S$. Auther (ic. Artist): 


Name ..... _, Greeff Fabrics, Inc. tae westeesseseese.. Citizenship . U, S: A.. Saete 
“(Legal name followed by peeudonym | if latter appears on the copies) “(Name of country) 


Domiciled in USA. YX. No... Address ....450. Midland .Ave.,. Port Chester,..N. X...10573 


7. Previous Registration or Publicetion: 


Was work previously registered? w.--- Date of registration -...........---..-.--- Registration oumber -.-.----------+-- 
Was work previously published? ~--++ Date of publication Registration number ....--- - / 
Is there any substantial NEW MATTER in this version? Yes ..... If your answer is “Yes,” give a brief ot aap 
statement of the nature of the NEW MATTER in this version: 


Complete all applicable spaces on next page 


aes VET ee. STOLL AND STOLL 
Empire State Bu’ lding 


New York, New York 10001 


Ae ee eee er See ae 


Empire State Building 


ieee taneenennmnenemeaiiaar’ ueed * mamaieaeaiaas 


(City) 


W’ben to Use Form G. Form G is a iate for unpub- 
eed ens ponent nccks of att, amd expos need Govigns for 
w art. 

W’ hat Is a "Work of Art”? This category (Class G) includes 
works of the fine arts, and works of artistic craftsmansbi 
insofar as their {orm but not their mechanical or utilitarian as- 
pects are Common examples of works of art are 


(ZIP code) 


begins on the 
work i 


Unpublished works of art 


How to Register a Claim. To obtain copyright registra- 
tion, mail to the Register of Copyrights, Library of Congress, 
Washington, D.C. 20559, a or other identifying 
reproduction of work, an application on Form 4G, properly 
completed and signed, and a fee of $6. Deposits are not re- 
turned, so do not send your only copy. 


pu 
the required form and pu. son. 


Published works of art 


What Is “Publication”? Publication, generally, means the 
sale, placing on sale, or public distribution of copies. Unre- 
stricted public exhibition of a work of art may also constitute 
publication. 

How to Secure Copyright in a Published Work of Art: 

1. Produce copies with copyright notice. 

2. Publish the work. y 

3. Register the copyright claim, following the instruc- 
tions on page | of this form. 


The Copyright Notice. 
copyright protection in a published work, 


©, accompanied by the 
year date of publication 
normally it is not i 


—Usiversal Copyright Convention Notice. Use of the 
egg Sterno raf the copyright owner and the year 

ite of publication may result in securing copyright in coun- 
tries which are parties to the Universal Convention, 
which protection might not be obtained use of either of the 
alternative forms of notice. Example: © John Doe 1974. 


Optional Deposit. For certain published works, it may be 
i i to deposit actual ies because of their _ size, 
ST nenetaed aon, I cach cones te De 


ma’ it the it of to 
Ses TES of eset spite coke coos 
optional form 


in the Copyri, 
line 4, eli gyehe brag rs deposit photographs 
out , on 4 to deposi 
or other identifying reproductions of the work. 
Gestied information: wre to the Copyright Ofice. 
If you consider that Girsr ication of work took 
by iicans ot ho euveuricesd puntic extiibiion with copstight 
notice, you may deposit photographs of the work. 
NOTE: If copies are published without the required 
notice, the right to secure copyright is lost and cannot 
be restored. 


FOR COPYRIGHT OFFICE USE ONLY 


Application received 


SEP. 13 1974 


| Two copies received 


9-13-74 


{1 S$ GOVERNMENT PRINTING OF FICK ; 1974 © - 549-984 


Photographs or reproductions received 


Sep: 1974— 920,000 
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LETTER ON BEHALF OF GREEFF FABRICS, INC, 
TO BELLE FABRICS, INC,, REFUSING EXTEN- 
SION OF LICENSE, DATED JANUARY 21, 197€ 


(PLAINTIFF'S EXHIBIT 12) 


a) . 
STOLL ano STOLL 
ATTORNEYS AT LAW 
EMPIRE STATE BUILDING 


NEW YORK, NEW YORK 10001 212 PENNSYivama 6-0290 


PATENTS. TRADEMARKS Came: ATTYSTOL( Newrors 


COPYRIGHTS 


SAMUEL J. STOLL 
ROBERT S. STOLL 


coors Ss. HOFFMAN 


January 21, 1976 


Mr. Jeremiah Lewkowicz 
Belle Fabrics, Inc. 

2 John Street 

Haledon, New Jersey 07508 


Dear Mr. Lewkowicz: 


Your request of January 16, 1976 for an extensior of the 
limited license agreement for the sale of Camelot fabric beyond 
the current expiration of May 1, 1976 has been carefully considered. 


_ Greeff has consistently maintained a policy of stopping 
rather than condoning infringements. While uniformly pursuing 
its policy, Greeff takes pains not to cause undue hardship on 
infringers, particularly those who may not themselves be directly 
responsible for creating the infringement. Thus, in your case, 
Greeff has given you a limited license under its CONTEMPLATION 
copyright in order to help prevent an unreasonable burden. It 

. appears, however, that the license which has been granted to 
May 1, 1976 should be sufficient and we regret that we must 
therefore decline your request ‘for an extension. 


Very truly yours, 


' Robert S. Stoll 
RS3/gk 


co: Greeff Fabrics, Inc. 
Messrs. Popper & Bobis 


Smeets ame aime? ahem a RR RAS A SE gM gem: mane tnmneemamemermyiingem ees 
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38le BEST COPY AVAILABLE i" 
JUDGMENT DATED OCTOBER 20, 1975, IN 
GREEFF FABRICS, INC. v. BELLE FABRICS, INC, = = = = 
(DEFENDANT'S EXHIBIT A) : 


DISTRICT CCURT 
NEW JERSEY 


GREEPP FABRICS, INC., 
Plainti?t, 
-agsinsat- Docksat No. 75 1774 
BELLE FABRICS, INC., 


 Defendans. 


Upon the express representaticn of defendant Belle 
Pabrics, Inc., that, together with its subsidiaries, divisions, 
affiliates and all others acting in concert with it, it has 

. purchased and offered for sale, or sold to date a total of not 
nore than 11,000 yards of fabric embodying the fabric design 
accused in the complaint herein, kmown in one version as 

. "CAMELOT" but 4neluding all versions thereof in whatever color 


comhination, fabric, style or pattern nunaber or rane; 


. NOW, therefore, in relianse upon the forsgoing representa- 


tion, upon the consent of the defendant and with the approval 


of the plaintif?, there having been no trial on the nerits, 


IT IS ORDERED, ADJUDGSD AND DECREED AS FOLLOWS: 


1. The Court hee jurisdiction of the sudject natter of 


' the act ion. 


Ba 
2. Tne summons and complaint herein have been dvly 
served upon defendant and the Court haa jurisdiction of the 
parties to the action. 

i, 3. As between the parties to this action, the copyright 
4n suit, Registration No. Gp 93548 is declared to be owned by 
the plaintire, good and valid in law, and infrinzed by 
defendant's fabric identified as "CAMELOT" and by all other 


fabric which embodies the design embodied by said fabric. 


4h. Defendant, its subsidiaries, divisions, affiliates, 
all agents thereof and all acting in concert with thea, are 
hereby enjoined and restrained from infringing said copyright 
in suit, Registration No. Gp 93648, except as specifically 
provided in a l‘nited license tetween the parties entered into 


contenporaneously herewith. 


5. Plaintiff shall have judgment against the defendant 
of the sus of $10,900.00, which amount the parties have azreed 
upon a3 liquidated damages for ths infringement, one half of 

‘which amount plaintiff acknowledges has bsen paid to it and the 
balance of which is payable without interest at the rate of 


$1,000.00 per month due on the first of each zonth beginning 


with December, 1975 and concluding April, 1976. 


6. In the secant defendant violates this judgment, or it 
4s found that defandant nas misrepresented the facts upon which 
this judgment is based, such violation or misrepresentation 
phall be subject to a proceeding, for which further jJudgneat 
and/or order plaintiff may move on notice or by order to show 


cause. 
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~ This Jxdgment is not to be cittad as 2 judicial 


adjudication of contssted issues, 


8. Naither party ssall publicize this judgment without 


she consent of “he other party. 


9. Tails judgment is to be entared without costs or 


attozney’a f2es to either party. 


wo ; 
Dated: Nevark, New Jersey 4K Fh teh, 0- Za 


October 2D» 1975 Lnited States District Jydge 


The foregoing judgment ia consented to: 


BELLZ FABRICS, INC. 


re 


nN 


By: oft Be a iG A in ates — ¥ teleg ee 
° Jeriniah L. Lawkowics, 
st President 


= 


The foregoing judgment 13 approved: 


Gaezz? FABRICS, IUC. 
/ A, 


i 
’, 
Bs} 

ZEve__—_——__—_——* 
Dy: fe L peat m 


Ricnard'®, Jchaan, 
President 


The foreyoirng judgment is approved as to form: 


BUSCH and 2USCH 
Attorneys for Plaiatiz2 
59 Bayard Street r 
Maw Brunswick, Hew Jersey 


Py ‘% Lee “> Parca 
A Jienoer of tae Fira 


STOLL end STOLL 

of Counsel to Plaintiff 
Empire State S5uilding 
Kew York, New York 


“ ic 
By: Atty 


A Member of the Firn 
2 J 


POPPER & BOSIS 

Attorneys for Defendant 
17 Academy Street 

pian) ace Jersey 97102 


~ eS ee 
: A Member of th irm 


STATE OF NEW YORK ) 


COUNTY CP NEW YORE a 


SY 


On this 20th day of October, 1975, before me personally 
appeared Jerimiah L. Lewkowicz, who acknowledged himself to 
be President of Belle Fabrics, Inc., e@ Kew Jersey corporation, 
defendant herein, and that he, es such President, being duly 
authorized s0 to do, executeé the foregoing consent for the 
purposes therein set forth, as the free ect end deed of said 
corporation. 


, 


eee Dd fr€l 


~ Notery Pyblic 


. SAVUEL 3. STOLL 
WKOTERY ULE, Sieve of New York 
No. 22-52°.27 22, New York County 
Term isz-res bach 33, 57 
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AFFIDAVIT OF RICHARD C, JOHANN, PRESIDENT 
OF GREEFF FABRICS, INC., DATED MAY, 197¢ 
(DEFENDANT'S EXHIBIT B) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREEFF FABRICS, INC., 
Plaintiff, 
76 Civ. 1138 (MC) 
-against- 
MALDEN MILLS INDUSTRIES, INC., 


Defendant. 


AFFIDAVIT OF RICHARD C, 


STATE OF NEW YORK ) 


COUNTY OF WESTCHESTER )°*** 


Richard C. Johann, being duly sworn, deposes and says that 
I am president of Greeff Fabrics, Inc., and I respectfully submit 
this affidavit in support o* Greeff‘'s motion for a rehearing or 


for renewal of its motion for a preliminary injunction. 


1. Greeff has never authorized the use of a hang-tag 
or piece ticket copyright notice by Belle Fabrics, Inc. or a 
single notice per toit. Greeff's authorization was for a 
correct legal notice such as Greeff itself uses, namely, 
a copyright notice applied to the selvedge at each repeat of 


the pattern. 


2. Greef{ would not have given Belle any period of 


time within ws ’ch to phase-out its infringing fabric or to 
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fill re-orders were it not for the plea of Belle's president 
that ebrupt cessation of sales cf its infringing fabric would 


have devastating consequences to Belle. 


3. Greeff would never have licensed Belle for any 


reason if this meant jeopardizing Greeff's copyright. 


Richard C. Johann 


Sworn to before me this 
day of May, 197¢ 


Notary Public 


Me 


AGREEMENT BETWEEN GREEFF FABRICS, INC. 
AND BELLE FABRICS, INC. 
- BATED, OCTOBER 20, 1°75 
(DEFENDANT'S EXHIBIT C) 


AGREEMENT, dated as of October 20, 1975 between 


Greefi Fabrics,.Inc., 150 Midland Avenue, Port Chester, New 


York ("Greeff") and Belle Fabrics, Inc., 2 John Street, 


Haledon, Patterson, New Jersey ("Belle"). 


WHEREAS, Greeff heretofore, on October 14, 1975, 
commenced an action agiinst Belle in the United States 


District Court for the District of New Jersey, Docket 


No. 75-1774; and 


WHEREAS, the parties hereto have determined to 
settle and compromise their differences, of che allegations 


in that action raised; 


- 


NOW THEREFORE, the parties hereto, in consideration 
for the benefits to be mutually derived herefrom, hereby agree 
as follows: . 

1. a. Greeff.and Belle hereby agree to enter into 
a Consent Judgment in the aforesaid action in the form appended 
hereto as Exhibit A, and Greeff shall submit the same to the 
Court for signature and entry, which Judgment shall be in final 
disposition of the aforesaid action and all matters raised 
therein subject to full compliance with its terms and the terms 
hereof. 

b. This Judgment when entered shall be deemed 
t~ release and discharge any and all purchasers of goods which 


embodies the lic nsed Greeff Design manufactured by or for Belle 


ExuistrT A 
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and sold by Belle to said purchasers, prior to the making 


of this License and as to which Greeff has not heretofore 


brought action. 

: os ‘Belle will conduct the orderly sale of its 
infringing fabric, designated as "CAMELOT", by continuing 
-in its usual business conauenine this line through May 1, 

1976 only and by phasing-out that fabric. Said orderly 
phasing-out will be completed on or before May 1, 1976. 
Promotion and advertising shall be limited in accordance 
with the intent of this license. There shall be no pro- 
motion or advertising after April 1, 1976. 

3. Greeff hereby grants to Belle a limited, non- 
assignable license to continue to sell Belle's "CAMELOT" fabric, 
said license to terminate May 1, 1976, upon the terms and con- 

_ ditions herein set forth. 

4. Belle agrees to place the following copyright 
notice on all of the "CAMELOT" fabric or reproductions thereof 
sold or displayed in any form: | 

"Fabric design licensed and copyright © | 

by Greeff Fabrics, Inc." 

Belle covenants and agrees not to use Greeff's 
name, reputation or copyright notice as the basis of any adver- 
tising or promotion, nor to imply any relationship with Greeff 
as to business or source of supply. Belle covenants and agrees 
to-indemniry and to hold Greeff harmless from any such implica- 


tion or the consequences thereof. Belle covenants and agrees 


to sell the fabric licensed hereby in strict conformity with 
all laws, rules and regulations. 

5. Belle will submit to Greeff or its attorneys a 
sworn, notarized statement every thirty days following November 1, 
“1975 of the total vavtuas 06 "CAMELOT" fabric received, sold, 
shipped and left in stock for the calendar month next preceding 
said statement, together with a remittance in the amount of 
thirty cents (30¢) per linear vard for all such material sold 
or otherwise disposed of during said month, except that the 
first statement shall account for the period October 20, 1975 - 
October 31, 1975. : 

6. This Agreement is entered into solely for the 
purpose of settling the matters set forth herein and Greeff 
and Belle each warrant and represent that neither this Agrec- 
ment nor any reference to its contents shall be used in any 
manner for publicity or advertising or in any way disseninated 
in the trade or made public unless in Ceasenas to @ subpoena, 
or a demand or requirement made by any court or government 
agency. 

7. This Agreement, made and executed in New York, 


shall benefit and bind the parties hereto. 


GREEFF| FABRI 


By: ( a | 


BELLE FABRICS, INC. 


& 
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AMENDED AGREEMENT DATED APRIL 23, 1976 
NETWEEN 
GREEFF FABRICS, INC, and BELLE FABRICS, INC. 


(DEFENDANT'S EXHIBIT D) 


AMENDMENT TO Agreement dated as of October 20, 1975 
("Agreement") between Greeff Pabrics, Inc., 150 Midland Avenue, 
Port Chester, New York ("Greeff") and Belle Fabrics, Ins.,y 
2 John Street, Haledon, New Jersey ("Belle"). 


WHEREAS, pursuant to paragraph 3 of said Agreenent, 
Gresff has granted to Belle a limited, non-assignable license 
to continue to sell Belle's "CAMELOT" fabric, which license 
will terminate on May 1, 1976, and 


WHEREAS, Belle has advised Greeff that Belle has been 
unable to fill current orders for such fabric and that tera- 
dnation of said limited license on May 1, 1976 will cause 


¢ 


undue hardship to Belle, 


NOW THEREFORE, in consideration of the benefits to be 


mutually derived herefrom, the parties agree as follows: 


1. Belle represents that it has sorupulously applied 


and will contire to scrupulousiy apply the following copy- 
right notice to all CAMELOT fabric or reproductions thereof 
sold or displayed in any form: 
Fabric Desiga Copyrivht 
© by Greeff Fabrics, Inc. 
Not a Greeff product. 


This notice shall be applied to each repeat of the pattern. 

2. Greeff, in reliance upon the foregoing represent- 
ation, hereby acrees to extend the term of said linited license 
for a period of three months, and said limited ificense will 
terminate August 1, 1976, upon the terms and conditions hereof 
ana of said Acreement. There shall be no promotion or adver- 
tising after April 1, 1976, and sales and shipments will te 
Limited to presently existing orders. 
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3. Greeff will without obligation consider further 
extensions of the term of the limited license on a month-to- 
month basis, for not more than two additional months, upon & 


showing of need by Belle. 


&. The parties covenant and agree that all other 
provisions of said Agreenent not inconsistent herewith are 


continued in full force and effect. 


In Witness Whereof, the partieg have executed this 
Amendzent as of the 2 3 ad day of March, 1976. 


Greeff Yabrics, Inc. 


ae A — iy Lbetl 


Belle Fabrics, Inc. 
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AFFIDAVIT OF JEREMIAH LEWKOWICZ 
DATED MARCH 17, 197° 
(DEFENDANT'S EXHIBIT 1) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ree et an an aenane owen aman anes anemenenenenenen es on X 
GREEFP PABRICS, INC., 
Plaintiff, 
~against- 76 Civ. 1188 (JNC) 
MALDEN MILLS INDUSTRIES, INC., 
Defendant. 


AFFIDAVIT OP JERIMIAH LEWKOWICZ 


STATE OP NEW YORK ),. . 
COUNTY OF NEW YORK )5%:° 


Jirimiah Lewkowics, being duly sworn, deposes and 
says that I am president of Selle Fabrics, Inc. of Haledon, 


New Jersey. 


1. On or about October 20, 1975, Belle Fabrics, Inc. 
settle¢ an action entitled Greeff Fabrics, Inc. -v~- Belle 
Pabrics, Inc., Docket No. 75-1774, District of New Jersey, 
by executing a consent judgment recognising validity of 
Greeff's CONTEMPLATION Copyright Registration No. 93648, 
infringement thereof by Belle's CAMELOT fabric and e:joining 
and restraining Belle from further infringement of that 
copyright except as provided in a limited license. 


2. The limited license, dated October 20, 1975, pro- 
vides for an orderly close-out of Belle's CAMELOT line. This 
limited license was granted by Greeff at my plea to prevent 
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the extreme hardship to Belle whieh would have cecurred had 
it been necessary to drop the line suddenly, thereby leaving 
customers’ oréers unfilled. The limited license, a eopy of 
which is annexed hereto as Appendix 1 and which includes « 
copy of the consent judgment as its Exhibit A, was for a 
six-month close-out period only. I have recently been asking 
Greeff for an extension of the term of the linited license, 
again to prevent undue hardship to Belle from failure to fi11 
customers’ needs. 


3. I have at all times scrupulously a, plied the dreeff 
sopyright notice to all CAMBLOT fabric sold or displayed in 
any form in striet accordance with the requirements of the 
limited licensee. In fact, in order to avoid possible mis- 
understandings or errors, I asked dreeff's e**-eney ‘: 
provide the proper copyright notice to me a:.' is was done 
in the form of a rubber stamp. 


&. The rubber stamp copyright notice is applied to 
@ Belle identifying tag which is affixed to each and ever 
piece of CAMELOT fabric sold or displayed unter the 
limited license. CAMELOT fabric is sold only in rolle; this 
ie known in the industry as a “piece” but this is not to be 
confused with selling fabric in sma} cuts which Belle does not 
do. At no time has Belle scld such fabric in less than 
full rolls. I have made certain that all CAMELOT fabric 
without exeeption bears the copyright notice. I have done 
this sinee Belle's settlement with Greeff, I continue to 
Go eo and I would not jeopardise Belle's limited license 
by doing otherwise. Actual specimens of the identifying tags 
‘used are annexed hereto, the yellow tag being attached by the 
bard to a roll and the white card being stapled to samples. 
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5. CAMELOT fabric ia a heavy woven velvet. Contrary 
to the case of that printed fabric, it ie extremely diffi- 
eult to apply a written legend to wovens, although it can 
be done with great effort when the jacquard machines are 
intially being set up to weave a new paicern. With CAMELOT, 
however, the requirement for applying Greeff's copyright 


notice came after the machines had been *roducing the fabric. 


fo ny best knowledge, it is a virtual impossibility to apply 
a woven or printed copyright notice to CANELOT goods since 
the jacquerd machines would have to *e modified substantially 
for this purpose. The coat of such changes may well be 
greater then the eost of preparing the sachines for the 
original produetion of CAMELOT. 


~ 


Sworn to before me thi 
i7 dey of Mareh, 1976 


———Wotary Public 
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AFFIDAVIT CF JEREMIAH LEWKOWICZ 
DATED APRIL 23, 1°76 
(DEFENDANT'S EXHIBIT J) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREEFF FABRICS, INC., 
Plaintiff, 

7€ Civ. 1188 (JNC) 

-against- 


MALDEN MILLS INDUSTRIES, INC., 


Defendant. 


AFFIDAVIT OF JEKEMIAH LEWKOWICZ 


STATE OF NEW YORK )gg . 
CCUNTY OF NEW YORK ) 


Jeremiah Lewkowicz, being duly sworn, deposes and says: 


I am the president of Belle Fabrics, Inc. of Haledon, 
New Jersey. I have just been informed by the attorneys for 
Greeff Fabrics, that applying a copyright notice tc the 
CAMELOT fabric which we are selling pursuant to license from 
Greeff has been held to be "insufficient to protect Greeff's 


copyright" (Memorandum Decision, page ©). 


This is highly regrettable since we have very scrupulously 
tried to comply with all requirements of the copyright law. It 
is all the more regrettable since this license was granted to 


us only upon our urgent plea fer Greeff's sympathetic considera- 


tion of our predicament. We had orders and re-orders for this 
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fabric and we had to protect our customers. It is ironic that 


Greeff's willingness to help us should result in the loss of 


the copyright. 


The purpose of this affidavit is to set the record 
straight concerning ovr operations under the license from 


Greeff. * 


1. -I have been informed by the Greeff attorneys that 
the Court has made the following findings (Memorandum Decision, 


page 11l- and note 18): ‘ 


"Furthermore, petitioner seems to have been 
aware of Belle‘s method of affixing the 
copyright notice to the infringing fabric, 
since its own attorney supplied the rubber 
stamp to be used for this purpose.18/ These 
facts strongly indicate that Greeff did 
authorize Belle's inadequately noticed 
publications." 


"18. In fact, Greeff has made no attempt 
to contradict this assertion." 


It is true that the copyright notice and the rubber stamp 


were supplied to us by Greeff's attorneys, but it is not 


true that they (or Greeff its:17) authorized ovr method of af- 
fixing the copyright notice to the goods. Indeed, it was not 
until we were informed of Malden's defense in this case that we 
described to Greeff's attorneys how we were affixing the copy- 


right notice (by piece ticket attached to the goods) and why 


tease re asa ea SSR 
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we were unable to apply the rubber stamp to the selvedge of. our 


goods. 


2. The decision to apply the copyright notice to the 
tickets, and only one to a bolt, was entirely ours, and it 
was definitely not directed or authorized or approved in any 


way by Greeff or Greeff's attorneys. 


We applied the copyright notice to these tickets 


because we thought this was entirely right and proper, and 


we knew of no cther way of applying the copyright notice to the 


goods. We applied only one copyright notice to each bolt 
because we thought this was fully adequate under the particular 


circumstances of our business. 


3. We still think we were right in applying the copyright 
notice as we did, and I shal) here explain why, but we have 
nevertheless agreed to a different procedure pursuant to in- 
structions from Greeff's attorneys. We have been informed that 
extension of our limited license, which we urgently need, is 
contingent upon our adoption of the new procedure. Aside from 
that consideration, it is cur desire and intention to cooperate 
with Greeff in protecting its copyright, and we shall comply 
with the instructions of Greeff's attorneys even though this 


will be difficult and costly. As I shall shortly explain, 
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Greeff's attorneys have supplied us with another rubber stamp 
embodying the copyright notice and we shall apply it to the 


back of our fabric at every "repeat" of the pattern. 


4. The fabric which we sell under Greeff's license is 
made by the Jacquard weaving process. I know of no way of 
using a Jacquard loom to weave a copyright notice into the 
pattern without distorting and defacing the pattern, wasting 
yarn, and causing problems for the manufacturers who uses the 
fabric.- I know of no Jacquard fabric - ne matter by whom made - 
which has a copyright notice woven into it. We ourselves have 
certain Jacquard designs which we wish to protect by copyright, 
but we have been unable - nor have our various Jacquard mills 
been able - to devise a practical method of applying a copyright 


notice. 


in a printing process (Greeff's copyrighted goods are 


printed and so are Malden's goods in this case) it is a simple 


matter to apply a copyright notice to the printing roller (or 
to the silk or rotary screen) and to print same on the selvedge 
of the goods. This does not in the slightest affect or intrude 


upon the printed pattern. 


5. But the Jacquard process cannot be used to accomplish 
this result. In the Jacquard process, the repeats rvn from 
selvedge to selvedge, transversely across the fabric, and not 


longitudinally along the length of the fabric. The weaving 
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operation is continuous from repeat to repeat across the fabric, 
as the fabric moves longitudinally, and although the copyright 
notice would be formed along ne side of the edge, this is con- 

- sidered, in terms of the operation of the Jacquard loom, as being 
between repeats. Weaving a copyright notice into Jacquard goods, 
would require goods of extra width (beyond the capacity of many 
Jacquard looms), it would require that the copyright notice be 
woven into the pattern, and it would distort the pattern. Even 
if this could be done, customers would rebel since it would 
increase the price of the goods, produce a pattern which would 
be incompatible with their gneci fications: and require, the 
excra operations of removing the copyright notice from the goods 
and re-fitting their own cutting patterns to the revised pattern 


of the goods. None of this would be tolerated by our customers. 


6. With particular reference to the licensed CAMELOT 


pattern, it is impossible to apply the copyright notice 

with the existing punched Jacquard cards. The fabric is 
produced in Belgium and the punched cards for this pattern 
were made before we obtained our license from Greeff. Indeed, 
these are the punched cards which were used to produce the 
infringing fabric for which we were sued by Greeff. A new set 
of Jacquard cards would have to be designed and punched in 
order to incorporate a copyright notice into the pattern, 

and this would involve a prohibitive cost, and result in the — 


defacement of the pattern above described. 
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I attach to this affidavit as Exhibit A, an excerpt 


(pages 117-121) from the textbook entitled "Textile Fabrics 

and Their Selection” by Isabel B. Wingate, Sixth Edition, 
Prentice-Hall, so that the Court may appreciate the complexity 

of the Jacquard process and why we ores our punched cards to 


give copyrizht notice. 


7. Nor can a copyright notice be stamped upon the selvedge 
of Jacquard goods (as Greeff's attorneys thought possible). The 
reasons are: (a) the selvedge varies in width and is frequently 
too narrow for this purpose, and (b) the selvedge is milti-colored 
with all of the yarns used in weaving the pattern and a copyright 
notice stamped on the selvedge would not be legible. Each Jacquard 
pattern is normally woven in various color combinations, and, 
especially where the colors are dark, no stamped copyright notice 
on the selvedzge would be legible. I do not know of any Jacquard 
goods - made by any mill - which have a copyright notice applied 


to the selvedge. 


&. Nor do I know of any Jacquard. goods which have a 


copyright notice printed or stainped on the back of the goods. 


The woven »attern comes through the back andthe back surface is 
knotty or knobby and it also reflects the various colors of tne 
yarns used in the weave. I do not know of any Jacquard goods 


which have a copyrizht notice stamped or printed on the back. 
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In the one instance known to me where this has been attemp d 
(in a local Jacquard mill), I am informed that they were unable 


to control the ink, and it transferred to the face of the fabric 


when it was rolled into a bolt, resulting in defective goods. 


&. It is this method, however, that we have agreed to use 


in applying Greeff£'s copyright notice, to our licensed soods 
Greeff's attorneys have supplied us with a large rubber stamp, 


thus, 
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24 


As 
A 


~« 
‘ So} a 
rte Fe 


PREPAC TE 
hey LLL rei ar 


a, er: ate gee 
0 ey 2nd % 


and we have undertaken to devise a method of applying this 


stamp to the back of the goods, at each longitudinal "repeat" 


of the pattera, without damaging the goods. 


9. Let me now explain why we used the piece ticket 


nethod of applyin2z the copyright to the licensed goods, anc 
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why we applied only one such notice to each bolt. 


These tickets are universally used in the industry. They 
are securely attached to the bolts either by metal staples or 
by a strong string and a metal barb-type fastener (which is 
readily inserted into the fabric or through a punched hole in 
the tubular core). A specimen ticket is hereto annexed as Erhibit B. 
We used a folded card or header, stapled to the fabric, to apply 
the copyright notice to samples. A specimen card is annexed as 


Exhibit C. 


Although these tickets are sometimes called "tags", their 
correct name, as used in the industry, is "ticket" or "piece 
ticket". A ticket is not a hang tag in the sense hang tags are 
used in other industries. A retail dealer and his customer 
could not care less whether a hang tag is hung on a doll or 
removed from the doll or whatever. In the textile industry, 
however, a ticket performs a vital function and it is a permanent 
part of a bolt of fabric as long as fabric remains in the bolt. 
As annexed Exhibit B shows, the ticket identifies the fabric 
to .which it is attached by the name of the manufacturer, the 
customers's order number, the piece number, the number or name of 
the pattern, the color designation, the yardage and other special 
information (under "Remarks") such as the finish. These product 
specifications are essential information not only to those who 


make and process the fabric, but also to those who use it. 
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10. The ticket is repeatedly referred to -- long as 


there is fabric on the core. It is used to check che fabric 
against the purchase order or invoice, it is used for returns 
and re-orders, it is used to identify the fabric when it passes 
from manufacturer to processor or finisher to customer, and it 
is constantly referred to in the customer's warehouse or stock- 


room and cutting room. 


If the ticket is detached for whatever reason, it is 


immediately re-attached, so that the fabric will retain its 
identification. It is sometimes attached to the core so that 
cuts of fabric can be severed from the bolt without removing 
the ticket. The ticket is never discarded until the bolt is 
fully exhausted, and, even then it may be retained for re-order 


purposes. 


To characterize a ticket in the textile industry as a 
hang tag in the sense used in other industries is to miscontrue 
the function and method of use of the ticket. It is permanently 
attached to the bolt and as long as the bolt exists, the ticket 
is as important to the customer as it is to the manufacturer, 


the processor and the finisher. 


11. The most appropriate place to apply a copyright 
notice (when it cannot be printed on the selvedge as in 


printed goods) is the ticket. Here is where a notice is most 
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likely to reach the attention of all concerned, including those 
who are interested in ascertaining whether the fabric is protected 
by copyright. I wish to assure the Court that the copyright 
notice we applied to our licensed fabric was actual notice 

to the industry, and it remained actual notice as long as 


there was fabric in the bolt. 


12. Only one ticket was attached to each bolt of the 
licensed fabric because this is the universal practice in 
the industry and it would add nothing but confusion and 


trouble to attach more than one ticket to a given bolt. 


The licensed fabric is sold only by the bolt and 
only to manufacturers of upholstered furniture who use the 


goods as upholstery fabric. The fabric is not sold by the 


yard as piece goods in retail stores. A single ticket on a 


bolt, going to a single customer, provides as much copyright 
notice (and as much specification information) as would 70 or 
more tickets on the same bolt (depending on its length), one 
for repeat. A 50 yard bolt of our CAMELOT fabric would contain 


approximately 70 "repeats" of the pattern. 


13. 70 tickets per bolt would present problems for us and 
for our customers. To attach 70 tickets to each bolt, we would 
have to unroll same, attach the tickets individually to each 


repeat, and then re-roll the fabric. This would be costly and 
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time-consuming, and the 70 tickets, all attached to one end 
of the bolt, would make for problems in the use of fabric 
handling equipment. The presence of 70 tickets on the fabric 
_ would similarly give the customer unnecessary problems. For 
example, in the normal use of this fabric, it would be spread 
upon a long cutting table (perhaps 50 feet long), layer upon 
layer (to a height of, say, two or three dozen layers) and the 
multiple layers would then be cut by a power-drive cutter in 
accordance with the customer's pattern. The fabric could not 
be laid with the attached tickets and they would laboriously 
have to be removed in order to do-the work. To insist on 70 — 
tickets per bolt of goods would, in my opinion, effectively 
remove the goods from the market. No fabric manufacturer 
imposes this burden on his customers and no customer would 
permit him to do so. To insist on so many t°«:kets per bolt 
of goods would in my opinion effectively remove such gocds 


from the market. 


14. Requiring 70 tickets per bolt would give rise to 
another, even more difficult, problem. Approximately half 


of the CAMELOT fabric is processed by the "Scotch Guard" process 


of rendering the fabric soild and water resistent. This process, 


in our case, is performed by the Synthetic Finishing Corporation 
in Philadelphia. We ship our goods to them, they process the 
goods, and then ship the finished goods directly to our customers. 


The "Scotch Guard" process is a wet process, neces- 
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sitating removal of the ticket before the operation is begun 


and replacement of the ticket at the conslusion of the operation. 


If we attached 70 tickets to the bolt, one at each "repeat", and 
required the processing plant to remove them in order to process 
the goods, and then to re-affix them to the goods, one at each 


repeat, they wovld refuse to accept ovr business. 


15. There is another reason why I believe a single 
copyright notice per bolt should be acceptable to the Court. 
Jacquard fabre does not have a series of "repeats" running 
the length of the fabric in the same sense as does printed 
fabric. Although a printing roller operates continuously, ; 
each revolution produces a separate printing upon a continuous 
fabric and each printing is a repeat. In a Jacquard weaving 
operation, there is no fabric separate and apart from the 
pattern, both are woven at the same time with the same yarn. 
The process is continuous, regardless of the number of times 
the same pattern is woven. Theoretically, the chains of 
punched cards which control the Jacquard loom could be hundreds 
or thousands of feet long, and they could weave the same pattern 
time and time again from the same run of the cards. But there 
would still be a single, continuous design, however repetitive 
in appearance, resulting from a single, continuous operation 
of the loom. And this is how the Jacquard process operates, no 


matter how long the chains of punched cards may be. 


LOT 
I do not know how Jacquard fabric is viewed legally under 


the Copyright Law, but as a technical matter it is a single 


continuous design with a repititous theme. 


16. In every possible way we have sought to honor our 
commitments to Greeff and to meet the requirements of the 


Copyright Law. We know of no better way of giving copyright 


notice than the way we have adopted, and I again assure the 


Court that this method has in fact given actual notice of the 


copyright to the industry and all others concerned. 


17. Nevertheless, as above stated, Greeff's attorneys 
have requested, and we have agreed, that the copyright notice 
be stamped upon the back of the licensed fabric, at each 
"repeat'"' of the pattern. We have not yet worked out this 
procedure and do not know how successful it will be, but 
it is a condition of our obtaining an extension of our license 
unless the Court should reconsider its ruling that a single 
copyright notice on a single ticket attached to a bolt of 
Jacquard goods sold only to a manufacturing customer, is insuffi- 


cient under the Copyright Law. 


18. I respectufully urge the Court to reconsider this 
ruling. Otherwise, -we shall be unable to obtain an extension 


of our license if we should be unable to apply the copyright 


ide 
‘tice to the back cf the goods pursuant to our agreement with 


the attorneys for Greeff. 


19. It would be most unfortunate and the consequences to 
us and our customers would be very serious if the license is 
not extended. It should be understood that a3 4 result of the 
suit which Greeff brought against us we stopped offering our 
CAMELOT pattern to our customers and we removed it from our 
active product line. _ Even after we obtained the license from 
Greeff we refrained (except in a few isolated instances) from. 
offering this pattern since we were faced with a cut-off 
date (May 1, 1976) beyond which we couldn't sell. We expected 
that orders would gradually peter ovt and thet the pattern would 
eventually fade ovt of our business. Instead, the pattern became 


even more popular and re-orders kept coming in. 


20. We therecpon approached Greeff and asked for a 
6-months extension cf our license. At first they refused che 
request, see the annexed copy of their attorneys’ letter of 
January 21, 1976, Exhibit D. However, we persisted in our 
efforts and explained our urgent need of additional time to 
protect customers. They finally relented and tentatively agreed 
to extend our license for an additional 3-months period - from 


May 1 to August 1, 1576. See the annexed copy of an Amendment 


to Agreement, Exhibit 5” which we have signed and forwarded to 
} 


Creeff, but which has not as yet been returned to us by Greeff. 
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Without this extension, our license will expire on May 1, 197 


21. We ordered an additional 3-month's supply of the 


licensed fabric from our Belgian supplier. This was done not 


for the purpose of offering the pattern to new customers or 


soliciting new Lusiness from old customers, but solely to 
fill re-orders from customers who had previously bought this 
fabric. We ordered approximately 39,000 yards from our Belgian 
supplier, to be supplied at the rate of about 10,000 yards per 
month. - Our supplier has procured and processed (dyed) enough 
yarn to fill our order and I assume that work has begun filling 
the order. I estimate the supplier's investment at approximately 
$90,000. Our obligation in this transaction is to take title to 
the goods at approximately $4.75 per yard F.0.B. Belgium, for a 
total of about $135,000. The price is a variable, determined at 
each shipment. 

22. We have orders from our customers for much of this 
goods, and we expect additional orders in the ensuing months, 
and this will consume the entire production for which we have 
committed ourselves. I repeat that these are re-orders from 
existing customers, not new orders solicited by us cither from 
new customers, or from old customers. It would be a great hard- 
ship on the customers who have given us these reorders and our- 
selves, if we should be precluded by the multiple copyright notice 


requirement from filling these orders. 
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23. 1 respectfully and strongly urge the Court, under the 


circumstances of this case not to require more than one copyright 
notice per bolt and not to require a copyright notice in any form 
that cannot technically or commercially be used. We want tc comply 
with the law, we want to give adequate copyright notice to all, 

we want to protect Greeff's copyright against innocent infringers, 
and we also want to serve our customers and meet our obligations 

to our supplier. We are entirely willing to comply with any 
requirement of “he Court which will be technically feasible and 


commercially acceptable. 


But bearing in mind that we are dealing here with 
Jacquard fabric, it is not feasible to affix a copyright 


notice to each repeat of the pattern, and, also bearing 


in mind that this fabric is sold only by the bolt and only 


to the ultimate consumer (manufacturers of upholstered furniture), 
to require a separate copyright notice for each repeat wovld add 
nothing in the way of notice, and would only make it impossible 
to process and sell the fabric. I sincerely hope the Court will 


not insist upon these requirements. 


Time is of the essence in this case since our original 
license is due to expire on May 1, 1976 and both we and our 
customers will be in a most difficult bind if our license is 


not extended. 
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24. I also wish to correct the record concerning our 


marketing of the licensed CAMELOT fabric. I am informed by 
the attorneys for Greeff that the following statements appear 
in “Defendant's Memorandum of Law in Opposition to Motion for 
Preliminary Injunction", pages 4, 5: 


Page 4: (a) Defendant was given a piece of the Belle fabric, 
appro::imately one yard long and selvage to sel vage 
in width, and asked to copy it. There was no copy- 
right notice on the selvages, or on the reverse side 
of the fabric, or anywhere else on the fabric. 


Before copying this one-yard piece of fabric which 
appeared to be in the public domain, defendant instructed 
its salesmen to search the market and see if any one 

was reserving any rights in this fabric. Defendant's 
salesmen brought back to defendant a piece of the 

same fabric, approximately ten yards long and selvage 

to selvage in width. Upon inspection, defendant saw 

that there was no copyright notice on the selvages, 

or on the reverse side of the fabric, or anywhere 

else on this ten-yard piece of fabric. 


After receiving the papers in this case, defendant 
again sent its salesmen into the market to see if 

this fabric was still being sold without any reserva- 
tion of rights. Defendant's salesmen were now able 

to obtain an additional five yards of this fabric, 
selvage to selvage in width. There was no copyright 
netice on the selvages or on the reverse side of the 
fabric. This time, however, there was a piece ticket 
stapled to the fabric indicating that it was made in 
Belgium by Belle Fabrics, Inc., giving the piece aumber, 
pattern name, color, and total yards of piece. Printed 
at the bottom of this piece ticket was a warning that 

no claims would be allowed after cloth had been cut. 
Nowhere on the face of this piece ticket was there any 
copyright notice or other notice that Belle or any 
other party was claiming copyright in this fabric. 
Defendant thereafter unstapled the piece ticket and 
found on the back of it a legend indicating that Greeff 
claimed copyright in this design. This legend could not 
be seen until the piece ticket was unstapled and removed 
from the fabric and turned upside down. (My emphasis) 
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25. These statements give a wrong impression to the Court. 


There is no "market" where our fabric can be purchased. We are 
the only ones who sell the fabric and we sell only to manufactur- 
ers of upholstered furniture who do not re-sell the fabric, as 


fabric, to others. 


2€. There is 20 indication in the above quoted statements 
when and where Malden obtained the first two cuts(the one and 
ten yard cvts). I am informed by Greeff's attorneys that although 
these questions arose at the hearing in Court (Trasnscript of 
Hearing, pages 11, 14, 28) Malden provided no answers. If we. 
made and sold these cuts prior to October 20, 1975 they are 
infringing goods and were not sold by authorization of Greeff, 
and would not have a copyright notice. If we sold the cuts 
after October 20, 1975, the bolt or bolts from which they were 
taken definitely did have a copyright notice, and Malden's 
supplier (our customer) definitely was aware of the copyright. 
As the accompanying affidavit of Jeffrey Haber states, at least 
one of the first two cuts was undoubtedly obtained by Malden 
and its supplier before October 29, 1975, and that would mean 


it was not licensed goods. 


27. After receiving the papers in this case, Malden 
"again sent its salesmen into the market to see if this fabric 
was still being sold without any reservation of rights." This 
time the salesmen obtained an additional five yards of the 
fabric. There was “a piece ticket stapled to the fabric" and on 
the back of the ticket there was our copyright notice. It is 


stated that "This legend could not be seen until the piece ticket 
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was unstapled and removed from the fabric and turned upside down." 


28. There is no significance to the fact that the copy- 
right notice was applied to the back of the ticket. We have 
applied the notice to the face of the ticket, to the back of the 
ticket, and to both the face and buck. It was never our inten- 
tion to conceal the copyright necice. We have never deliberately 
applied the copyright notice t» the back of the ticket and then 
stapled it to the soods face up so that the copyright notice 
would not be visivle. . 

Who stapled this par ‘cular ticket to the fabric, 
I do not know. However, if this tabric was treated by the 
"Scotch Guard" process, the ticket ne stapled to the fabric 
by the people who processed it at the plant of the Synthetic 
Finishing Corporation in Philadelphia. As I have above stated, 
the eicket is removed from the goods before the process is 
performed, and it is then re-attached to the goods at the con- 
clusion of this process. 

Our own practise varied. We have stapled the ticket 


to the goods in perhaps half of our production and we have 


attached the ticket to the goods in the remaining half of 


our production by a string and metal barb fastener. 


29. What is highly significant about the ticket on the 


third cut (the five-yard cut) of our fabric which Malden obtained 
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from .1 unnamed source, is that it identifies the source, namely, 


William Allen of High Point, North Carolina. 


30. William Ailen is a customer of ours, engaged in the 
business of manufacturing upholstered furniture. We have been 
selling our licensed fabric to this customer for use in his 
manufacturing business. I am quite certain he is not engaged 
in the business of reselling the fabric as piece goods. I have 


no doubt that William Allen is aware the fabric i- copyrighted, 


and, if Malden were really interested in ascertaining whether ~ 


"this fabric was still being sold without any reservation of 


rights", Malden could have asked William Allen. 


31. L wish to emphasize to the Court that all licensed 
fabric sold by us following the date of the Greeff licensing 
agreement carried the copyright notice affixed in the manner 
above described. if the manner in which we affixed the copy- 
right notice was not proper, this was purely an error or 
mistake on our part. It was out intention to provide a good 
and valid copyright notice and whatever we did was done in good 
faith. Actually, the problem relates only to a few hundred 
bolts of cloth. Our Jacquard cloth is not a mass-produced, 
widely sold material. It is a limited production fabric, 
commanding a high price, and reaching only a small, discriminating 


clientele. I refer to the ultimate consumer, the purchaser of the 


upholstered furnitvre. 


32. No innocent purchaser has been misled by ovr copyright 


marking system. Malden is not an innocent purchaser and it has 
not been misled. Malden is a competitor of ours and MaJ).den knew 
exactly what it was doing when it undertook to copy our fabric. 
Malden deliberately copied the fabric, «knowing it was ours, 

and Malden then put on the market a low-priced printed copy - 
not a Jacquard fabric, but a printed fabric - in competition 


with us. 


33. So that the Court will not confuse our conduct 
vis-a-vis Greeff, with Malden's conduct vis-a-vis us, Jet me 
assure the Court that when we pvt our infringing copy of Greeff's 
pattern on the narket we did so entirely innocently. We were 
not the ones who copied Greeff's pattern although we did sell the 
infringing goods. When the charge of infringement was made 
against us we consu!ted our attorneys, concluded we were in the 
wrong, and paid for our mistake. It cost us a lot of money to 
protect our customers, but we did so because we conduct our 


business in an honorable fashion. 


34. I respectfully urge the Court to reconsider its 
decision in this case, so that Greeff's copyright will be 


sustained, and Malden's infringing competition will be forth- 
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with enjoined. Time is very important, since one infringement 
begets others. I have just brought to Greeff's attention another 
infringement (there are others) of its copyright pattern, in a 
printed fabric, which, like Malden's competes directly with ovr 
fabric. These infringements are harnftl to Greeff, bvt they 

are also harmful to us. We have to compete against low priced 
printed goods (selling for $4.59 to $5 per yard) with high priced 
Jacquard fabric (selling for $7.75 per yard) and we have to pay 
royalties for our license to do so. To date ovr royalty payments 
have totalled about $25,000. I urge the Court to give sympathetic 


consideration to our predicament. 


s) 6 
( Lotte. < 


ip Jeremiah aS 
L* 
Sworn to before me this 


23rd day of April, 1976 
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Notary Bublic Public 


re: Sate 
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JACQUARD WEAVE 


Up to this point no explanation has been made of how beautiful floral 
designs or elaborate figures are woven into a cloth. How are shamrocks 
woven into linen tablecloths? What makes the basket of flowers in the 
silk upholstery dam.sh? How is the wide border with the sailboat made 
in the turkish towel? There are two methods of making all-over figured 
weaves: the Jacquard and the dobby. 
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Figure 5.5. Top: A Jacquord loom. Left: Punching the cards for a Jacquord pattern. 
(Photographs courtesy of Bigelow-Sanford Carpet Co., Inc.} 
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The most elaborate designs are woven on an intricately constructed 119 
loom called the Jacquard loom, and the weave of these fabrics is called Fancy Weaves: Pile, 
the Jacquard weave. (Sce Figure 5.5.) The loom was invented by a ‘eeaverd. Debby. 
Frenchman, Joseph Marie Jacquard, in 1801. Eliborate designs could not ears 
be made on the regular harness loom that makes the plain, satin, and 
twill weaves, because intricate designs require many variations in shed - 
ding. So it was necessary to find a means of controlling not a serics of 
warps but individual warps. The Jacquard loom supplicd the need. 

This loom is very expensive and requires a room with a fairly high 
ceiling to house it. Several weeks to three months are needed to prepare 
the loom for making a new complicated pattern, 4 the weaving opera- 
tion is comparatively slow. Many, however, consider Jacquard-woven 
cloths the most beautiful and most interesting of all. The price is cor- 
respondingly high. Since the Jacquard loom is extremely complicated, 
and a detailed explanation would be too lengthy, only an outline of its 
workings will be given. 

The design for the cloth is worked out in point-paper pattern first. 

Instead of harnesses, a series of oblong punched cards not unlike a Large 
punched I.B.M. card controls the raising of the warps. As many cards 
are made as there are picks in the design. In other words, if there are 
4,000 picks or fillings to be shot across before the same design is repeated, 
4,000 cards must be made, which involves much labor and expense.’ 
The cards are laced together in proper order and are rotated over an 
oblong cylinder on the upper part of the loom. From a frame hang long 
cords that hold fine steel wires, each with an cye through which ‘a warp 
yarn is threaded. If the cloth is to have 4,500 warps, there will be 4,500 


1 Compare with Jacquard-weave patterns for shuttleless looms, p. 89. 


Figure 5.6. Pattern for a Jocquard weave. 
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of these wires, one to control or lift each warp. It is quite evident that a 
great deai of effort and work are required to thread 4,509 warps through 
the eyes. 

At the top of the loom each of these many cords is attached to a hori- 
zontal wire called a necdle. These needles press forward against a card. 
The needles that go through the punched holes in the card pull on the 
cords that raise the warps to form the shed. The shuttle shoots through. 
The card just used is autom atically passed on by a partial turn of the 
oblong cylinder, and the next cord is raised into position for contact 6 ith 
the necdles. Again and again the principle of shedding 1s ¢ irrivd out 
until all the cards have been used once. The pattern is then repe ated. 

In view of the skill required to make the cards, the labor and time 
required to set up the loom, and the slow action ef the loom, it 1s small 
wonder that Jacquard weaves are expensive. Pven though the use of 
the same cards again and again helps to decrease the price, the weaving 
is accomplished very slowly. To save expense, when one cloth is com- 
pleted, new warps are tied to the old ones and pulled through the loom, 
and anotk - cloth is begun. Jacquard attachments are used on many 
types of looms and knitting m achines. 

The Jacquard weave is really a combination weave; two or more of 
the basic weaves are combined in the same cloth. For example, in table 
damask the design may be a sateen weave with filling floats, and the back- 
ground may be a satin weave with warp floats. (For the difference be- 
tween single and double damask sce Chapter 18, p. 514.) The sheen in 
the design runs in the opposite direction from that in the background, 
with the result that the design stands out clearly. Different colored yarns 
for warp and fillings make an even sharper contrast. 

In a brocade the background may be a warp satin and the design may 
be a fine twill or plain rib. Rayon and cotton damask draperies are made 
with mercerized cotton in the design and 
ravon in the background. In borders of turk- 
ich towels the design may be in pile weave and 
the background in plain or basket weave. 


IDENTIFICATION OF WARP AND FILLING 
IN JACQUARD WEAVE 


If a combination of satin and sateen weaves 
is used, the warp usually floats in the back- 
ground and the filling floats in the design 
when observed from the right side of the cloth. 


Figure 5.7. A troditional damask in Jacquard weave with 
100 per cent Enko nylon warp ‘Photograph courtesy of Amer: 
ican Enko Corporotion.) 
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In fact, the warp is most easily distinguished if the background is ob- 
served first. If the background is plain or twill weave, the principles of 
identifying warp and filling in these constructions should be applied. 
(See Chapter 4.) 


FACTORS GOVERNING THE DESIRABILITY OF JACQUARD WEAVE 


As the satin construction appears frequently in cither the background 
or the design of a Jacquard weave, the iength of the float affects the 
wearing quality of the fabric. This principle is especially truc in table 
damasks, which have to stand much friction and laundering. If long 
floats are used, the fabric shows a higher sheen, but durability is de- 
creased. Cotton used in long floats is apt to lint as a result of friction. 
A loose weave in Jacquard construction is a great deal weaker than a 
tight, close weave. In sclecting a cloth with a Jacquard weave, the pur- 
pose for which the fabric 1s ‘ntended and the kind of wear expected 
should Be carefully considered. 


CLOTHS MADE IN JACQUARD WEAVE 


The more important Jacquard cloths are listed below. (These cloths 
may be made in mixtures of natural and/or synthetic fibers ° 


CoTTton Linen Ravon Suk Woot 


damask damask damask damask damask 

terry cloth borders brocade brocade brocatelle 
(with Jacquard of huck brox atelle brov atelle tapestry 
designs of tow cls lame tapestry 
borders) lame 

tapestry 
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Please make sure that this fabric is 
satisiactory {or your purpose. No claims 
will be “eed after cloth has been cut 
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STOLL ano STOLL 
ATTORNEYS AT LAW 
EMPIRE STATE BUILDING 


ATENTS, TRADEMARKS NEW YORK. NEW YORK i000)! 


corrveiGnts 212 PEnsSGrivania 6-0290 


Camit ATTYSTOLL NEwvoRn 


SAMUEL J. STOLL 
ROBERT S. STOiL 


IORIS S. HOFFMAN 


January 21, 1976 


Mr. Jeremiah Lewkowicz 
Belle Fabrics, Inc. 

2 John Street 

Haledon, New Jersey 07508 


Dear Mr. Lewkowicz: 


Your request cf January 16, 1976 for an extension of the 
limited license agreement for the sale of Camelot fabric beyond 
the current expiration of May i, 1976 has been carefully considered. 


Greeff has consistently maintained a poiicy of stopping 
rather than condoning infringements. While uniformly pursuing 
its policy, Greeff takes pains not to cause undue hardship on 
A4nfringers, particularly those who may not themselves be directly 
responsible for creating the infringement. Thus, in your case, 
Greeff has given you a limited license under its CONTEMPLATION 
copyright in order to help prevent an unreasonable burden. It 
appears, however, that the license which has been granted to 
May 1, 1976 should be sufficient and we regret that we must 
therefore decline your request for an extension. 


Very truly yours, 


Robert S. Sto.1 
RSS/gk 


ce: Greeff Fabrics, Inc. 
Messrs. Popper & Bobis 
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AMENDMENT TO Asreement dated as of October 20, 1975 


("Agreement") hetween Greeff Pabrics, Inc., 150 Midland Avenue, 
Port Chester, New York ("Greeff") and Belle Fabrics, <Inc., 
2 John Street, Haledon, New Jersey ("Belle“). 


WHEREAS, pursuant to paragraph 3 of said Agreement, 
Greeff has granted to Belle a limited, non-assignable license 
to continue to sell Belle's "CAMELOT" fabric, which license 
will terminate on May 1, 1976, and 


WHEREAS, Pelle has advised Greeff that Belle has been 
unable to £111 current orders for euch fabric and that term- 
ination of said limited license on May 1, 1976 will cause 
undue hardship to Selle, 


NOW THEREFORE, in consideration of the benefits to be 


mutually derived herefrom, the parties agree 23 follows: 


1. Belle represents that it has scrupulously applied 
and will continue to scrupulously arply the following copy- 
right notice to all CAMELOT fabric or reproductions thereof 


sold or displayed in any form: 
Fabric Design Copyrichr 
© by Greeff Fabrics, Inc. 
Not a Greetf product. 


This notice shall be applied to each repeat of the pattern. 

2. Greeff, in reliance upon the foregoing represent- 
ation, hereby arrees to extend the term of said limited license 
for a period of three months, and saii linited license will 
terminate Aucust 1, 1976, upon the terms and conditions hereof 
ana of said Agreement. There shall be no promction or adver- 
tising after Aprii 1, 1976, and sales and shipments will te 
limite’ to presently existing orders. 


Exar BT E 


27a 


3. Greeff will without ebligation consider further 
extensions of *%he term of the limited license on & month-to- 
month basis, for not more than two agaitional months, upon & 


showing of need DY Belle. 
4h. The parties covenant and agree that all other 
provisions of said Acreement not inconsistent herewith are 


continued in full force and effect. 


In Witness Wnereof, the partis, have executed this 


Amendment as of the ad day of Waren, 1976. 
aj- 


Greeff Fabrics, Inc. 


Belle Fabrics, Ine. 
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ELAINTIFF'S MEMORANDUM OF LAW GN 
ADEQUACY OF COPYRIGHT NOTICE PAGE ? 
POINT 2 


2.. Belle's use of the copyright notice is 
rigorous and in accordance with the 
equirements of the limited license. 


___ requirements of the 


Te affidavit of J. Lewkowicz 4s clear: plaintiff's 
copyright notice is at all times scrupulously applied to all 
of the fabric in question gold or displayed in any form, see 
paragraphs 3 and 4h of the affidavit. This is uncontroverted 
and, since the burden 4s defendant's to show non-affixation 


of the copyright notice, Modern Aids, Inc.v. R.H. Macy & Co. 


Inc., 264 F.24 93 (CA2 1959), it must be taken as fact that 


Belle's fabric in question entered commerce with a proper 


copyright notice. 
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“EMCRANDUM DECISION OF AUGUST it, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREEFF FABRICS, INC.,- 
MEMORANDUM 
Plaintiff, DECISION 
-against- 
76 Civ. 1188 
MALDEN MILLS INDUSTRIES, INC.,. (JMC) 


Defendant. 


CANNELLA, D.J.: 

Plaintiff's complaint, after a bench trial, is 
hereby dismissed. 

The circumstances surrounding this copyright 
infringement action as well as the applicable law have been 
discussed in detail in this Court's decision on the motion 
for a preliminary injunction, dated April 13, 1976. As 


that opinion indicated, the questions of fact crucial to 


the outcome of this litigation are (1) whether the sale of 


"Camelot" fabric by Belle Fabrics, Inc. {"Belle"] without 
statutory copyright notice was authorized by Greeff Fabrics, 
Inc. ["Greeff"], the copyright owner, and (2) whether the 
licensing agreement under which these sales were made falls 
within the limited exception to the notice requirement 


delineated in H.M. Kolbe Co. v. Armgus Textile Co., 315 F.2d 
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70, 73-75 (2a Cir, 1963) and Judscott Handprints, Ltd. v. 
Washington Wall Paper Co., 377 F.Supp. 1372, 1378 (E.D. 
N.Y. 1974). 

The Court finds that after October 20, 1975 
and prior to the institution of this action, Greeff knew 
that Belle was selling fabric embodying the subject design 
which did not have sufficient copyright notice affixed 
thereto. The Court further finds that the Greef f-Belle 
licensing agreement, and Belle's sales thereunder, extend 
far beyond the scope of the Kolbe-Judscott exception. 
Thus, the copyright protection previously accorded Greeff's 


"Contemplation" design has been forfeited. 


DISCUSSION 

It is clear that Belle initially sold the fabric 
in bolts of approximately fifty (50) yards, each containing 
a single copyright notice affixed via a tag or piece ticket 
attached to each Esite= After taking the position at the 
preliminary injunction stage of these proceedings that this 
notice was in complete conformity with statutory require- 
ments (a position rejected by this Court's decision of 
April 13, 1976) as well as the licensing agreement, plaintiff 
switched horses in midstream and attempted to show at trial 


that prior to the institution of this action it possessed 
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no knowledge whatsoever of Belle's method of affixing the 
copyright notice to the fabric. Plaintiff contended that 
it had assumed that the notice was being affixed in accord- 
ance with the requirements of the statute, to wit, once 
for each repeat of the fabric design. However, the Court 
finds that plaintiff was aware that notice of its copy- 
right proprietorship did not appear on every repeat of the 
licensed fabric sold by Belle. This conclusion is based 
upon plaintiff's position on the motion for a preliminary 
injunction, the fact that the rubber stamp could not be 
used to print the notice directly on the fabric, the 
affidavit of Belle's president explaining the impractic- 
abilicy of attachiny soxc seventy (70) tickets to each 
bolt of fabric and the availability of at least two rela- 


tively simple and inexp ‘ve methods of permanently 


affixing the notice dire -ly to the fabric at every repeat, 
2 


had this been Greeff's intention. 

Greeff also argues that it preserved its copy- 
right protection by imposing on Belle, via the licensing 
agreement, a duty to use proper copyright notice with 
respect to the licensed fabric and thus cannot be held 
responsible for Belle's errors in that regard. There are 
factors, however, which undercut this argument. The most 


telling is the statement of Jeremiah Lewkowicz, Belle's 


president, that he had 


ulously applied the Greeff 

copyright n elot fabric sold 

or displayed i ccordance 

with the requ 

In fact, in order to avo 

standings or errors, I aske 

to provide the proper copyright notice to me 

and this was done in the form of a rubber 

stamp. 
(Affidavit of Jeremiah Lewkowicz, March 17, 1976 @ 3.) 
Although at trial Lewkowicz retracted the assertion that 
the notice was applied in accordance with the requirements 
of the licensing agreement and maintained that the decision 
to apply the copyright notice to one ticket per bolt was 
entirely Belle's, Greeff cannot escape responsibility for 


the inadequate notice as its attorneys were asked to pro- 


vide the proper notice, and the method it provided was 


clearly not suited for affixation of a notice at every 
3 


repeat of the design. 

Greeff's final claim is that because Belle's 
sales were allowed solely as part of an agreement in settle- 
ment of copyright litigation, they were unauthorized publi- 
cations under the Kolbe and Judscott cases. However, the 
Court finds those cases inapplicable in that the scope of 
the instant licensing agreement extends far beyond the 


re 
limited exception Celineated therein. 
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Although the affidavit of Jeremiah Lewkowicz, . 
president of Bélle Fabrics, dated March 17, 1976 and filed 
in Court on March 19, 1976 describes the October 20 
licensing agreement as a limited license providing for 
the order’y closeout of Belle's Camelot line, it is 
apparent to the Court that this was not the case. After 
the licensing agreement was entered into the subject 
pattern became more popular and Belle continued to receive 
reorders. (See Affidavit of Jeremiah Lewkowicz, President 
of Belle, April 23, 1976 4 2.) Belle filled these orders 
by itself placing new orders with its Belgian producer 
and sales eventually increased to such a level that Belle 
requested and was granted an extension of the license from 
the original termination date of May 1, 1976 until August 
1, 1976. In fact, sales which had totalled only 11,000 
yards prior to the execution of the licensing agreement 
have increased to a point where, at the time of trial, 
monthly sales approached that amount. Of course, Greeff | 
was aware of these increasing sales, both due to the’ 
royalties it has continued to receive and because of the 
requested extension of the license. 


In sum, defendant has satisfied its burden of 


proving that the sale of Camelot fabric by Belle without. 


statutory 
/copy right notice was authorized by Greeff, the copyright 


é 
-5- 
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owner, The design was therefore forfeited to the public 
domain and could not Be the subject of an infringement. 
Thus, plaintiff's first cause of action is dismissed. 

As stated by the Court during the trial of 
this action, there is absolutely no evidence in the record 
of any injury to plaintiff due to the appearance of a copy- 
right symbol next to the Malden name on the reverse side 


of Malden's strike-offs of the fabric design in question. 


Accordingly, this claim is disr issed. 


CONCLUSION 
For the reasons stated above, plaintiff's com- 
plaint in the instant action is dismissed with prejudice. 
The foregoing constitute the findings of fact ard conclu- 
sions »f law of the Court pursuant to Federal Rule of 


Civil Procedure 52(a)._ 


SO ORDERED. 


JOHN M. CANNELLA 
United States District Judge 


Dated: New York, N.Y. 
August 11, 1976. 


FOOTNOTES 


The tag measured 2-3/8" X 4-3/4" and was 
attached to each roll of fabric through the use of a 
metal barb which was affixed to a string looped through 
a hole in the tag. The following legend was printed on 
the tag: 


BELLE | 
FABRICS. INC 


HALEDON, NJ. 07508 


Your Order No. 
Piece No. 
Patt. 


erica a CC CCL LN 


Color 


CIT, 


Yards 


LC 


Remarks 


re LL LD, 


a nn naneemmaemenall 


Bley yt re ere Ne ee RS Fee a 
Please make sure that 
this fabric is satis-~- 
factory for your purpose. 
No claims will be allowed 
after cloth has been cut. 


and, using the rubber stamp supplied by plaintiff's counsel, 
the following notice was printed on the tag: 
Fabric Design Copyright 
by Greeff Fabrics, Inc. 
Net a Greeff product. 


At trial Milton Glasser, manager of the Print 
Division of Malden Mills, Inc., demonstrated a method 
whereby the legend Greff Fabrics ©) (intentionally 
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misspelled for the purposes of the Gemonstration) was 
printed on the subject material by pressing a substance 
called “heat transfer paper" against the material with 

a heated,hand-held iron. In addition, Glasser testified 
as to how this could be done mechanically. 


At trial, Lewkowicz testified that he could 
not recall whether he informed Greeff's attorneys of the 
manner being used to comply with the copyright notice 
requirement. Because plaintiff's counsel agreed not to 
testify at trial in exchange for defendant's withdrawal 
of its motion to disqualify them from the case, the 
Court was deprived of perhaps the most cogent evidence 
regarding Greeff's knowledge of Belle's practices. 
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| UNITED STATSS DISTRICT COURT 

i SOUTHERN DISTRICT OF Naw YORK 

| GREEFF FABRICS, INC. 

| : 76 Civil 1188 (JMC) 
Plaintiff 

1 -against- 


| MALDEN MILLS INDUSTRI£S, INC. 


vefendant 


The issues in the apove enticled action having been brought on 
regularly for triel, before the Honorable John M. Cannella, United 
States District Judge, on July 13 and 14, 1976, and at the con- 
clusion of the evidence the Court having reserved decision, and 


the Court thereafter on Aujust 11, 1976, having handed down its 
memorandum decision, constituting its findings of fact and 


conclusions of law, in favor of the cefendant, it is, 


ORDERS), ADJULDGED and DECRED: That defendant MALDEN MILLS 
| INDUSTRIALS, INC., have judgment against plaintiff GRESFF FABRICS, 


| INC., dismissing the action, «ith prejudice. 


” Datea: Whew York, N.Y. 
August lg, 1976 
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NOTICE OF APPEAL FROM JUDGMENT OF AUGUST 12, 1976 
AND DECISION OF AUGUST 11, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GREEFF FABRICS, INC., 

Plaintiff, 
-against- 76 Civ. 1188 (JMC) 
MALDEN MILLS INDUSTRIES, INC., 


Defendant. 


Notice of Appeal 


Notice is hereby given that plaintiff hereby appeals to 
the United States Court of Appeals for the Second Circuit from 
the judgment dated and entered herein on August 12, 1976, and 
the decision dated and entered herein on August 11, 1976, em- 


bodying findings of fact and conclusions of law. 


Dated: New York, New York Stoll ‘and Stoll 
August 17, 1976 Attorneys for Plaintiff 
Empire State Building 
New York, New York 10001 
¢ 


Clerk, 
United States District Court 
Southern District of New York 


Kreindler, Relkin & Goldberg, Esqs. 
Attorneys for Defendant 

500 Fifth Avenue 

New York, New York 10036 


CFRTIFICATE OF SERVICE 


haste Tacchini a 


It is certified that a true copy of the 


foregoing Notice of Appeal was this 17th day of August, 

1976, duly personally served on Kreindler, Relkin & Goldberg, 
attorneys for defendant, at their office at 500 Fifth 

Avenue, New York, New York. 


Plaintiff. 


Jo ~~ Tr /opterd om 
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